Case3:09-cv-02292-VRW Documentl111-3 Filed07/23/09 Pagel of 8

EXHIBIT 3



—

o W oo N OO o b W N

14
15
16
17
18
19
20
21
22
23
24
25
26
27

Heller
Ehrman
White &
McAuliffe LLP

Case3:09-cv-02292-VRW Documentl11-3 Filed07/23/09 Page2 of 8

STEPHEN V. BOMSE (SBN 40686)

RICHARD DENATALE (SBN 121416)
CHRISTOPHER F. STOLL (SBN 179046)

RYAN R. TACORDA (SBN 227070)

Heller Ehrman White & McAuliffe LLP

333 Bush Street, San Francisco, California 94104-2878
Telephone: (415) 772-6000 / Facsimile: (415) 772-6268

SHANNON MINTER (SBN 168907)

COURTNEY JOSLIN (SBN 202103)

NATIONAL CENTER FOR LESBIAN RIGHTS

870 Market Street, Suite 370, San Francisco, CA 94012
Telephone: (415) 392-6257 / Facsimile: (415) 392-8442

JENNIFER C. PIZER (SBN 152327)
LAMBDA LEGAL DEFENSE AND EDUCATION FUND
3325 Wilshire Boulevard, Suite 1300, Los Angeles, CA 90010

Attorneys for Woo/Martin Parties

Telephone: (213) 382-7600 / Facsimile: (213) 351-6050

LANCY WOO and CRISTY CHUNG, JOSHUA RYMER and TIM FRAZER, JEWELLE GOMEZ
and DIANE SABIN, MYRA BEALS and IDA MATSON, ARTHUR FREDERICK ADAMS and
DEVIN WAYNE BAKER, JEANNE RIZZO and PALI COOPER, KAREN SHAIN and JODY
SOKOLOWER, JANET WALLACE and DEBORAH HART, COREY DAVIS and ANDRE
LEJEUNE, RACHEL LEDERMAN and ALEXSIS BEACH, STUART GAFFNEY and JOHN
LEWIS, PHYLLIS LYON and DEL MARTIN, SARAH CONNER and GILLIAN SMITH,

MARGOT MCSHANE and ALEXANDRA D’AMARIO, DAVID SCOTT CHANDLER and
JEFFERY WAYNE CHANDLER, THERESA MICHELLE PETRY and CRISTAL RIVERA-

MITCHEL, OUR FAMILY COALITION and EQUALITY CALIFORNIA
- [Additional counsel listed on next page]
SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN FRANCISCO
COORDINATION PROCEEDING JUDICIAL COUNCIL COORDINATION
I SPECIAL TITLE [RULE 1550(b)]: PROCEEDING NO. 4365
MARRIAGE CASES WOO/MARTIN PARTIES’ RESPONSES

TO PROCEDURAL QUESTIONS POSED
AT DECEMBER 22-23, 2004 HEARING

The Honorable Richard A. Kramer
Coordination Trial Judge
Dept.: 304

WOO/MARTIN PARTIES® RESPONSES TC PROCEDURAL QUESTIONS POSED AT
DECEMBER 22-23, 2004 HEARING (JUDICIAL COUNCIL COORDINATICN PROCEEDING 4365)




CaseB:09-cv-022i’2-VRW Documentl111-3 Filed07/23/09 Page3 of 8
; ;

Additional Counsel for Woo/Martin Parties:

—

CHRISTINE P. SUN (SBN 218701)

ALAN L. SCHLOSSER (SBN 49957)

ACLU FOUNDATION OF NORTHERN CALIFORNIA

1663 Mission Street, Suite 460, San Francisco, CA 94103
Telephone: (415) 621-2493 / Facsimile: (415) 255-1478

ACLU FOUNDATION OF SOUTHERN CALIFORNIA

1616 Beverly Boulevard

Los Angeles, CA 90026

Telephone: (213) 977-9500 / Facsimile: (213) 250-3919

|l PETER J. ELIASBERG (SBN 189110)

CLYDE J. WADSWORTH (SBN 118928)

DENA L. NARBAITZ (SBN 176556)

STEEFEL, LEVITT & WEISS, a Professional Corporation

One Embarcadero Center, 30th Floor, San Francisco, CA 94111
Telephone: (415) 788-0900 / Facsimile: (415) 788-2019

© @O ~N @ O b~ W N

—_— ek
- O

DAVID C. CODELL (SBN 200965)

Law OFFICE oF DAavID C. CODELL

9200 Sunset Boulevard, Penthouse Two

Los Angeles, CA 90069

Telephone: (310) 273-0306 / Facsimile: (310) 273-0307

- -
W N

N =) = ek ek ek e
O O @@ ~N a o »

N N N NN N NN
@ ~N & O AW N =

Heller
Ehrman
White &

McAuliffe LLP WOO/MARTIN PARTIES’ RESPFONSES TO PROCEDURAL QUESTIONS POSED AT
DECEMBER 22-23, 2004 HEARING (JUDICIAL COUNCIL COORDINATION PROCEEDING 4365)




Heller
Ehrman
White &

0 0 ~N O e N =

i Oy

19
20
21
22
23
24
25
26
27
28

McAuliffe LLP

Case3:09-cv-02292-VRW Document111-3 FiIedO?/?,B/O9 Page4 of 8
| (

In response to questions posed by tﬁis Court at the hearing conducted on December 22 and
December 23, 2004 in these Coordinated Marriage Cases (“the Hearing”), the Woo/Martin Parties
I submit the following:

A Regarding whether an opinion directing issuance of the writ of mandate for which

the Woo/Martin Parties have petitioned would obviate their claims for declaratory

and injunctive relief, the Woo/Martin Parties confirm their position as stated on the

record during the Hearing, namely that such an order would resolve all issues

necessary for judgment to be entered on all of their claims.

B. Regarding the motions for summary judgment filed by the Campaign for California
Families (“the Campaign™) and the Proposition 22 Legal Defense and Education
Fund (“the Fund”), the Woo/Martin Parties, as Intervenor-Defendants in those
actions, confirm their position as stated on the record during the Hearing, namely
that there are no factual disputes that are material to the Court’s resolution of the
legal question posed by these motions, that is, whether California’s exclusion of
same-seX couples from civil marriage does or does not violate the California
Constitution. Accordingly, the Court may address this question as a matter of law

on these motions. ' Having agreed at the Hearing to waive the statutory notice

! At the Hearing, the Court posed a question to various parties regarding whether this case involves a

“facial” or an “as applied” challenge. Although we believe that the record is clear, out of an abundance of
caution, the Woo/Martin parties wish to reiterate that this is a facial challenge raising purely an issue of law.
The much-debated distinction between facial and as-applied challenges, as we understand it, has to do with
situations in which a challenged statute is unconstitutional in all instances, as opposed to situations in which
the law may have both constitutional and unconstitutional applications. Family Code Section 300, by its
terms, restricts marriage to a man and a woman. That classification, on its face, is unconstitutional because
marriage may not be so restricted. There is nothing about the particular circumstances of the individual
petitioners in the Woo case which affects the constitutional determination, nor is there any need for
consideration of evidence in making that determination. .

A related, though distinct, question is whether the law in issue, by its own terms — that is, on its face
— discriminates on the basis of “sexual orientation.” The marriage statute does. The text of the marriage law
itself expressly purports to make marriage heterosexual by defining it so — that is, by limiting it to persons in
an intimate relationship with someone of a different sex. By contrast, the definition of “homosexuality” is
an affinity to form such a relationship with someone of the same sex. The term “sexual orientation” thus is
relational, and the fact that neither the term “homosexuality” nor the term “heterosexuality” appears in the
statute does not mean that the law does not classify expressly on the basis of sexual orientation, as has been
well-recognized by the courts with respect to laws adversely treating same-sex couples. See, e.g., Lockyer v.
City and County of San Francisco (2004) 33 Cal. 4th 1055, 1128 (conc. & dis. opn. of Kennard, J) (noting
that “California law has expressly restricted matrimony to heterosexual couples™) (emphasis added); Harris
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1 requirement for such motions set by CCP Section 437c(a), the Woo/Martin Parties
2 are filing herewith, as authorized by this Court at the Hearing, their Separate
3 Statement of Disputed and Undisputed Facts, as prescribed by CCP Section
4 437c(b)(3). The Woo/Martin Parties also are filing herewith, as requested by the
5 Court, a form for the Court’s rulings on their objections to the evidence submitted by
6 the Campaign and the Fund. The Woo/Martin Parties’ Separate Statement and
7 evidentiary objections show as to each of the moving parties’ proposed material
8 facts why each either is not a fact but rather a legal assertion, is not material to the
9 pending legal question and/or is not supported by admissible evidence.’
10" C It is the Woo/Martin Parties’ position that this Court’s ruling on the legal question
11 presented by the Campaign’s and the Fund’s motions will leave no issues remaining
12 for further disposition by this Court.
13 D. Regarding whether it is necessary for final disposition of these cases that the Court
14 resolve factual disputes and make corresponding factual findings, the Woo/Martin
15 Parties confirm their position as stated on the record during the Hearing, namely,
16 that there is no need for the Court to hold an evidentiary hearing and make any
17| factual findings because the only material facts in this action are those that establish
18 the Court’s jurisdiction to consider and resolve the pending legal claims. The
19 jurisdictional facts that establish this Court’s authority to consider the Woo/Martin
20] Parties’ writ petition and render a final judgment in their case are set forth below,
21§ and each is undisputed:
22|
23| v. Capital Grown Investors XIV (1991) 52 Cal. 3d 1142, 1155, 1161 (describing the refusal of a business to
i treat a same-sex couple in the same manner as a different-sex couple as a form of discrimination based on
24 1 “homosexuality”); see also Lawrence v. Texas (2003) 123 S.Ct. 2472, 2485 (O’Connor, J., conc.)
(recognizing that adverse treatment of those with same-sex “partners” is discrimination based on “sexual
25] orientation™). Most important, nothing about these matters suggests that this case involves anything other
| than a legal issue that can be resolved without factual determinations, let alone an evidentiary hearing.
26§ 2 By taking this position for the purpose of opposing these motions for summary judgment, the
{ Woo/Martin Parties do not intend to waive their right as Intervenor-Defendants to participate fully, including
27| having the opportunity to submit evidence, should the Court determine, instead, that disputes of material fact
preclude disposition of the claims presented in the Campaign/Fund cases as a matter of law, and that an
Heller 28} evidentiary hearing is required as to such material facts.
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1. The individual Petitioners in this case are Lancy Woo and Cristy Chung,
Joshua Rymer and Tim Frazer, Jewelle Gomez and Diane Sabin, Myra Beals
and Ida Matson, Arthur Frederick Adams and Devin Wayne Baker, Jeanne
Rizzo and Pali Cooper, Karen Shain and Jody Sokolower, Janet Wallace and
Deborah Hart, Corey Davis and Andre Lejeune, Rachel Lederman and
Alexsis Beach, Stuart Gaffney and John Lewis, and Phyllis Lyon and Del
Martin. |

2. Each of the individual Petitioners wishes to marry his or her same-sex
partner.

3. Apart from the statutory restriction that marriage must be between a male
and a female, each of the individual Petitioners is qualified to marry his or
her same-sex partner.

4. But for the statutory restriction that marriage must be between a male and a
female, each of the individual Petitioners would marry his or her same-sex
partner.

5. The organizational Petitioners in this case are Equality California and Our
Family Coalition.

6. Each of the organizational Petitioners in this case includes members who
wish to marry their same-sex partners, who are qualified to do so apart from
the statutory restriction that marriage must be between a male and a female,
and who would do so but for the statutory restriction.

The Defendant State of California, the Campaign and the Fund all confirmed
on the record during the Hearing that they do not dispute any of these jurisdictional
facts.” Accordingly, because there is no dispute concerning the Court’s jurisdiction
and because the legal question presented in the Woo/Martin Parties’ Petition and the

Fund’s and the Campaign’s motions for summary judgment may be resolved as a

3 These parties stipulated to similar jurisdictional facts regarding the plaintiffs’ standing and
Jjusticiability of their claims in litigation currently pending in federal court. See Smelt v. County of Orange,
Case No. SA CV 04-1042-GLT (MLGx) (C.D. Cal.).
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matter of law, the Woo/Martin Parties submit that there are no disputes of material

fact requiring an evidentiary hearing and corresponding factual “findings” by this

2
3 Court.
4 Dated: January 14, 2005 Respectfully submitted,
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