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rate-funded electioneering communications. And, as
applied to Citizens United, not even the reporting
requirement could further the government's en
forcement interest (or its purported informational
interest, for that matter) because, as the government
concedes, Citizens United "already discloses its iden
tify at the website referred to in the advertisements."
FEC Br. 51. In this case, then, the government's
supposed enforcement interest is pure fiction.

3. The Burdens Imposed By BCRA
§§ 201 And 311 Outweigh Any
Government Interest In Apply
ing Those Speech Restrictions
To Citizens United.

Even if the government did have an informational
or enforcement interest in applying BCRA's dis
claimer, disclosure, and reporting requirements to
Citizens United, those interests would be outweighed
by the extraordinary burdens that those require
ments impose on First Amendment freedoms
including the risk of harassment and retaliation
faced by Citizens United's financial supporters, and
the substantial compliance costs borne by Citizens
United.

The government dismisses the risk of reprisal
against Citizens United's supporters because the re
cord does not document previous acts of retaliation.
But the risk of reprisal against contributors to Citi
zens United-and other groups that espouse contro
versial ideological messages-has vastly increased in
recent years as a result of the same "technological
advances" that the governmer..t touts in BCRA's de
fense, which "make it possible ... for the public to
review and even search the [contribution] data with
ease." FEC Br. 40-41. The widespread economic re-
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prisals against financial supporters of California's
Proposition 8 dramatically illustrate the unsettling
consequences of disseminating contributors' names
and addresses to the public through searchable web
sites (see, e.g., CCP Br. 13; IJ Br. 13)-some of which
even helpfully provide those intent upon retribution
with a map to each donor's residence. See Brad
Stone, Prop 8 Donor Web Site Shows Disclosure Is 2
Edged Sword, N.Y. Times, Feb. 8, 2009.

The chilling effect on First Amendment expres
sion generated by the specter of retribution is sub
stantiated by empirical studies, which have found
that "'[e]ven those who strongly support forced dis
closure laws will be less likely to contribute'" where
their personal information will be disclosed. IJ Br.
10 (quoting Dick Carpenter, Disclosure Costs: Unin
tended Consequences of Campaign Finance Reform 8
(2007». And this chilling effect on First Amendment
freedoms is compounded by the extreme administra
tive burdens generated by BCRA's disclosure re
quirements, which are notoriously difficult to imple
ment for even the lawyers and accountants who ad
vocacy groups are inevitably required to retain to
monitor their disclosure obligations. See id. at 19
(discussing an empirical study in which none of the
255 participants was able to comply successfully with
campaign disclosure requirements).

The fact that the record does not explicitly docu
ment the burdens that BCRA's disclaimer, disclo
sure, and reporting requirements impose on Citizens
United's First Amendment rights is not a sufficient
basis for discounting these very real impositions on
Citizens United's freedom of expression. In this as
applied challenge, it is the government that bears the
burden of establishing that BCRA's speech restric
tions are compatible with the First Amendment
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(WRTL II, 127 S. Ct. at 2664 (opinion of Roberts,
C.J.»-and it therefore falls to the government to
demonstrate that BCRA does not intolerably restrict
Citizens United's First Amendment freedoms. The
government has not met that burden.

CONCLUSION

The judgment of the district court should be re
versed.

Respectfully submitted.
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February 8, 2009

SLIPSTREAM

Prop 8 Donor Web Site Shows Disclosure Law Is
2-Edged Sword

By BRAD STONE

FOR the backers of Proposition 8, the state ballot measure to stop single-sex couples from

marrying in California, victory has been soured by the ugly specter of intimidation.

Some donors to groups supporting the measure have received death threats and envelopes

containing a powdery white substance, and their businesses have been boycotted.

The targets of this harassment blame a controversial and provocative Web site, eightmaps.com.

The site takes the names and ZIP codes of people who donated to the ballot measure —

information that California collects and makes public under state campaign finance disclosure laws

— and overlays the data on a Google map.

Visitors can see markers indicating a contributor’s name, approximate location, amount donated

and, if the donor listed it, employer. That is often enough information for interested parties to find

the rest — like an e-mail or home address. The identity of the site’s creators, meanwhile, is

unknown; they have maintained their anonymity.

Eightmaps.com is the latest, most striking example of how information collected through

disclosure laws intended to increase the transparency of the political process, magnified by the

powerful lens of the Web, may be undermining the same democratic values that the regulations

were to promote.

With tools like eightmaps — and there are bound to be more of them — strident political partisans

can challenge their opponents directly, one voter at a time. The results, some activists fear, could

discourage people from participating in the political process altogether.

That is why the soundtrack to eightmaps.com is a loud gnashing of teeth among civil libertarians,

privacy advocates and people supporting open government. The site pits their cherished values

against each other: political transparency and untarnished democracy versus privacy and freedom

of speech.

Slipstream - Prop 8 Donor Web Site Shows Disclosure Law Is 2-Edged ... http://www.nytimes.com/2009/02/08/business/08stream.html?_r=1&sq=P...
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“When I see those maps, it does leave me with a bit of a sick feeling in my stomach,” said Kim

Alexander, president of the California Voter Foundation, which has advocated for open democracy.

“This is not really the intention of voter disclosure laws. But that’s the thing about technology. You

don’t really know where it is going to take you.”

Ms. Alexander and many Internet activists have good reason to be queasy. California’s Political

Reform Act of 1974, and laws like it across the country, sought to cast disinfecting sunlight on the

political process by requiring contributions of more than $100 to be made public.

Eightmaps takes that data, formerly of interest mainly to social scientists, pollsters and journalists,

and publishes it in a way not foreseen when the open-government laws were passed. As a result,

donors are exposed to a wide audience and, in some cases, to harassment or worse.

A college professor from the University of California, San Francisco, wrote a $100 check in support

of Proposition 8 in August, because he said he supported civil unions for gay couples but did not

want to change the traditional definition of marriage. He has received many confrontational e-mail

messages, some anonymous, since eightmaps listed his donation and employer. One signed

message blasted him for supporting the measure and was copied to a dozen of his colleagues and

supervisors at the university, he said.

“I thought what the eightmaps creators did with the information was actually sort of neat,” the

professor said, who asked that his name not be used to avoid becoming more of a target. “But

people who use that site to send out intimidating or harassing messages cross the line.”

Joseph Clare, a San Francisco accountant who donated $500 to supporters of Proposition 8, said

he had received several e-mail messages accusing him of “donating to hate.” Mr. Clare said the site

perverts the meaning of disclosure laws that were originally intended to expose large corporate

donors who might be seeking to influence big state projects.

“I don’t think the law was designed to identify people for direct feedback to them from others on

the other side,” Mr. Clare said. “I think it’s been misused.”

Many civil liberties advocates, including those who disagree with his views on marriage, say he has

a point. They wonder if open-government rules intended to protect political influence of the

individual voter, combined with the power of the Internet, might be having the opposite effect on

citizens.

“These are very small donations given by individuals, and now they are subject to harassment that

ultimately makes them less able to engage in democratic decision making,” said Chris Jay

Hoofnagle, senior fellow at the Berkeley Center for Law and Technology at the University of

California.

THANKS to eightmaps.com, the Internet is abuzz with bloggers, academics and other pundits

Slipstream - Prop 8 Donor Web Site Shows Disclosure Law Is 2-Edged ... http://www.nytimes.com/2009/02/08/business/08stream.html?_r=1&sq=P...
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offering potential ways to resolve the tension between these competing principles. One idea is to

raise the minimum donation that must be reported publicly from $100, to protect the anonymity

of small donors.

Another idea, proposed by a Georgetown professor, is for the state Web sites that make donor

information available to ask people who want to download and repurpose the data to provide some

form of identification, like a name and credit card number.

“The key here is developing a process that balances the sometimes competing goals of

transparency and privacy,” said the professor, Ned Moran, whose undergraduate class on

information privacy spent a day discussing the eightmaps site last month.

“Both goals are essential for a healthy democracy,” he said, “and I think we are currently

witnessing, as demonstrated by eightmaps, how the increased accessibility of personal information

is disrupting the delicate balance between them.”

Copyright 2009 The New York Times Company
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