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 1  P R O C E E D I N G S 

 2 NOVEMBER 19, 2009      10:00 A.M.  

 3  

 4 THE CLERK:  Calling case C 09-2292, Kristin M. Perry

 5 versus Arnold Schwarzenegger.

 6 Counsel, please state your appearances.

 7 MR. MCGILL:  This is Matthew McGill, from Gibson,

 8 Dunn & Crutcher, for the plaintiffs.

 9 MS. MOSS:  This is Nicole Moss, with Cooper & Kirk,

10 for the defendant intervenors.

11 MR. STROUD:  This is Andrew Stroud, Mennemeier,

12 Glassman & Stroud, on behalf of Governor Schwarze negger and the

13 Administration defendants.

14 MS. PACHTER:  This is Tamar Pachter on behalf of the

15 California Attorney General.

16 MS. LEE:  This is Mollie Lee on behalf of plaintiff

17 intervenor, the City and County of San Francisco.   

18 THE COURT:  Thank you, counsel.

19 We're here because I have received two letters, o ne

20 dated --

21 (Interruption in the proceedings.)

22 UNIDENTIFIED SPEAKER:  Hello?

23 THE COURT:  Just wait one second.  There is an alarm

24 going off in the building, which we are going to let pass.

25 One letter dated November 16th, from Mr. Dettmer,  and
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 1 one dated November 17th, from Nicole Moss, counse l for the

 2 defendant intervenors. 

 3 And those are the issues raised by -- those two

 4 letters are the issues that I wanted to address i n this

 5 proceeding.  And I have a couple of questions I w anted you to

 6 address in your remarks.

 7 The first is, when the -- it seems to me that

 8 Chief Judge Walker's November 11th order had two parts to it,

 9 really.  One dealt with some 20-odd specific docu ments that

10 were ordered produced, and the rest dealt with cu lling out,

11 based on the categories that he set forth, the re mainder of the

12 documents that were responsive to document reques t number 8,

13 that would be produced.

14 The first question is, when is it practical to

15 produce those two types of documents?

16 The second question is, when you anticipate actua lly

17 beginning the deposition that Chief Judge Walker ordered to

18 commence, as I recall, promptly.

19 And, finally -- and I just throw this out for

20 discussion, because I don't actually know all the  ins and outs

21 of your thinking on these matters -- whether ther e is any

22 utility or interest in discussing a stipulated or der from the

23 Court that the production of the particular docum ents at issue

24 be without a waiver of the qualified privilege at  issue.

25 So those are my areas of concern.  Of course, I w ould
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 1 want to hear any other areas of concern that you want to

 2 address, as well.

 3 Why don't we just take it in order, starting with

 4 counsel for plaintiffs.

 5 MR. MCGILL:  Thank you, Judge Spero.  

 6 This is Matthew McGill, from Gibson, Dunn & Crutc her

 7 for the plaintiffs.

 8 Taking your questions in the order in which you

 9 presented them, first, when is it practical to pr esent -- to

10 produce these two types of documents?

11 We believe it's practical for the defendant

12 intervenors to produce immediately at least the 2 1 documents

13 that they submitted to Judge Walker in camera.

14 As to the other documents that are of the types t hat

15 Judge Walker identified as not privileged and res ponsive, I

16 expect that Ms. Moss can address that in greater detail.

17 But I understand, from our ongoing correspondence

18 with them, the defendant intervenors, that they h ave been

19 working diligently to review and assemble the doc uments for

20 production, and will do so -- you know, and will be able to do

21 so in reasonably short order.

22 The holdup, at this point, to any production is t heir

23 belief that they can continue to withhold product ion until

24 their request for a stay is litigated soley withi n the Ninth

25 Circuit and then in the Supreme Court of the Unit ed States
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 1 after that.

 2 And Ms. Moss has informed us that the defendant

 3 intervenors, in fact, do not intend to produce an y documents

 4 identified by Judge Walker as privileged -- as no t privileged

 5 and responsive, until their stay litigation has r un its course.

 6 With respect to your second question, about the

 7 timing of depositions, we have tentatively agreed  on a number

 8 of deposition dates in the first two weeks of Dec ember for the

 9 defendant intervenors and other as-identified mem bers of the

10 Yes On 8 executive committee.

11 The deposition timing, of course, is subject to o ur

12 ability to review and -- to receive and review th ese documents.

13 We will push forward with those depositions on th e

14 December dates, even in the absence of the docume nts.  But we

15 would, I expect, ask Judge Walker to allow us to depose those

16 people a second time, as his November 11th order contemplates,

17 once we receive the documents, if we are not to g et them until

18 December.

19 The third question, as to a protective order, we have

20 offered to the defendant intervenors, from the ve ry outset of

21 this privilege dispute, that we would agree to ac cept the

22 documents on an attorneys' eyes only basis, until  such time as

23 their privilege claims were litigated in the Dist rict Court and

24 their state claims were litigated, and we could r esolve the

25 admissibility of those documents and their status  under the
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 1 protective order at a date closer to trial.

 2 My understanding of the defendant intervenors'

 3 position is that they are not amenable to produci ng, even under

 4 an attorneys' eyes only protective order.

 5 And that position strikes us, frankly, as quite

 6 unreasonable, given that under the Ninth Circuit precedent that

 7 governs these claims of First Amendment privilege , which

 8 would -- the most recent of which is the Dole cas e, which is

 9 950 F.2d 1456.  

10 In that case, Judge Reinhardt, writing for the Ni nth

11 Circuit, found that certain documents were indeed  privileged

12 under the First Amendment, and held that the reme dy for that

13 was an attorneys' eyes only protective order.

14 So we have offered to the defendant intervenors, at

15 least on a provisional basis, the relief that the  Ninth

16 Circuit, at least in the past, has authorized as appropriate in

17 these cases of First Amendment privilege.

18 THE COURT:  All right.  Let me hear from the

19 intervenors.

20 MS. MOSS:  Good morning, Judge.  This is Nicole Moss

21 for defendant intervenors.

22 Taking your questions again in order, as Mr. McGi ll

23 did, he is correct, certainly, that as a practica l matter we

24 could produce the 21 documents identified by Chie f Judge Walker

25 in his November 11th order very quickly.
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 1 But Mr. McGill has also, I think, correctly point ed

 2 out, our position isn't so much one of the practi cality of

 3 producing those documents; it's our concern that we continue to

 4 have the assertion of our First Amendment privile ge.

 5 And we have sought a stay with the Ninth Circuit.

 6 And we have asked that that request for a stay be  considered in

 7 an expedited manner.

 8 And we do not believe that it's appropriate to ha ve

 9 any of the documents over which we have asserted First

10 Amendment privilege produced until the Ninth Circ uit has had an

11 opportunity to review and weigh in on these claim s.

12 In terms of the practical question for the remain der

13 of the documents, we have diligently reviewed the m to be in a

14 position to be able to produce, if that is what i s ultimately

15 decided by the appellate courts.

16 As a practical matter, I can say that we can begi n a

17 rolling production in fairly short order.  But it  would have to

18 be a rolling production.

19 One significant reason for that is, Judge Walker' s

20 November 11th order provided additional guidance on what sorts

21 of documents, in fact, have to be produced in res ponse to

22 plaintiffs' discovery requests.

23 So we are having, now, to go back through, in lig ht

24 of that guidance, and look at the documents and d etermine which

25 of those documents that we previously asserted pr ivilege to are
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 1 really just off the table now, not because of pri vilege issues

 2 but because Judge Walker has made clear they are not

 3 responsive.

 4 And so we could begin a rolling production.  I --  I

 5 would say, within two weeks -- we could begin a s hort rolling

 6 production probably within a week; although, that  hits us up

 7 against -- a week from today, of course, is Thank sgiving.

 8 THE COURT:  Wait.  I guess I don't understand that.

 9 You got the judge's order eight days ago.  There' s a

10 limited universe here.  It may be several thousan d documents,

11 but you're saying you won't be ready to produce a ny documents

12 until maybe as much as two weeks or maybe next we ek?

13 MS. MOSS:  No.  We certainly can begin producing as

14 soon as we -- this is Nicole Moss again, for the defendant

15 intervenors.

16 We could certainly begin producing documents, at

17 least some amount of them, fairly quickly, within  a day or two,

18 if we were dealing solely with the practical -- s olely with the

19 practical questions of production.  

20 Immediately upon receiving Judge Walker's orders,  we

21 began a review to determine, in light of the guid ance he gave,

22 which documents were still at issue.

23 Our concern more about -- and I'm sorry if I was not

24 clear on this.  When we start talking two weeks, what we would

25 request -- we realize what plaintiffs have asked for is an
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 1 order that we produce on a date certain within th ree days.  And

 2 what we would request would be 14 days.

 3 And the reason for that is this:  If there is a d ate

 4 certain entered by the District Court for when we  have to

 5 produce these documents, we would have the abilit y, under the

 6 Ninth Circuit rules, to seek emergency treatment of our stay

 7 motion.

 8 As it stands, we've asked for expedited treatment  of

 9 that motion.  But we can't do more at this point.

10 We are not opposed to a date certain being entere d so

11 that we can avail ourselves of the rules for seek ing emergency

12 treatment.

13 But we think that three days is not a reasonable

14 amount of time to give the Ninth Circuit, to be a ble to have

15 full briefing on the matter and to give it the ap propriate

16 consideration that it is due.

17 And so that is why when I say -- a week puts us u p

18 against Thanksgiving.  

19 So we believe that what would be reasonable would  be

20 if the Court were inclined to enter an order requ iring

21 (inaudible) for production, that it be two weeks.   

22 And, in that way, we would comply, of course, wit h

23 whatever briefing schedule the Ninth Circuit set.   And we would

24 immediately upon getting such an order certified to the Ninth

25 Circuit for the emergency treatment as we're enti tled to do
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 1 under the rules.

 2 THE COURT:  Two weeks from when?

 3 MS. MOSS:  Two weeks from whenever the order would be

 4 entered.  If that were today, then from today or from tomorrow.

 5 THE COURT:  So you are thinking December 3rd?

 6 UNIDENTIFIED SPEAKER:  Judge --

 7 THE COURT:  Let me just finish with asking Ms. Moss

 8 some questions.

 9 So you are thinking December 3rd?

10 MS. MOSS:  Yes, Your Honor.

11 THE COURT:  And when are the tentative dates of the

12 first deposition?

13 MS. MOSS:  The tentative date of the first deposition

14 is actually December 1st.

15 THE COURT:  Okay.  And when you say December 3rd -- I

16 see.  Okay.

17 Well, but you don't want the rolling production t o

18 start until December 3rd?

19 MS. MOSS:  That is -- this is Nicole Moss.

20 Yes, that is correct.

21 We believe that that would give the Ninth Circuit

22 sufficient time, we hope.  I mean, it -- to -- to  be able to

23 consider the issue and to issue whatever opinion it's going to

24 issue.

25 And, certainly, if it goes in our favor and agree s
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 1 with us that these documents are protected by the  First

 2 Amendment, then there would be no production.

 3 And if it disagrees, then we would have whatever

 4 ability exists to go up to the Supreme Court, pot entially.

 5 But --

 6 THE COURT:  During which time you wouldn't produce

 7 documents?

 8 MS. MOSS:  That is correct.

 9 THE COURT:  Well, and when did you expect the Supreme

10 Court to actually react to your proposed hypothet ical petition

11 for review of any failure to stay the matter by t he Circuit?

12 MS. MOSS:  Well, we certainly, as we have done

13 throughout dealing with this matter, we would see k that

14 immediately and would ask for -- for a decision a s quickly as

15 possible.

16 THE COURT:  But envision, then, from the Court's

17 perspective, there is a trial date in January.  T here is a

18 discovery cutoff, I think, actually coming up the  end of this

19 month for some discovery, if I'm not mistaken.

20 What you're saying is, asking me to endorse a

21 schedule which essentially says, in the absence o f the chief

22 judge being here, the trial date's going off.  Ri ght?

23 MS. MOSS:  Well, I -- I -- potentially, Your Honor.

24 If we -- if we ultimately do not prevail on our F irst

25 Amendment issues, and there's -- and have to prod uce the
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 1 documents, certainly, it would be sometime in Dec ember that the

 2 documents would get produced.

 3 THE COURT:  If you were lucky.

 4 I mean, if the Supreme Court, under your scenario ,

 5 responded immediately, which seems unlikely, but if they

 6 responded immediately, then sometime later in Dec ember, just

 7 before the trial, you would be producing the docu ments.

 8 It's at least as likely you wouldn't get any answ er

 9 until January.

10 I'm concerned that going down -- that I don't hav e

11 the luxury, given the schedule the Chief Judge ha s set, to go

12 along with a schedule that is as extended as you want.

13 He set a rather -- he set a specific schedule and  a

14 specific trial date.  And I think one of the task s of the Court

15 is to manage discovery so it is within that trial  date.

16 But I understand your position on the matter.

17 Tell me, just because I'm new to this part of the

18 process, your reaction to the utility of a stipul ated

19 protective order, which apart from being attorney s' eyes only

20 and the protections that that might, as the Chief  suggested,

21 engender in terms of people's disclosures having a negative

22 effect, that the Court could actually enter an or der -- and I

23 don't know the effect of it in this context -- sa ying it's not

24 a waiver of your qualified immunity rights.  Qual ified -- not

25 immunity rights, qualified privilege rights.

                    Katherine Powell Sullivan, CSR, RPR,CRR                     Katherine Powell Sullivan, CSR, RPR,CRR                     Katherine Powell Sullivan, CSR, RPR,CRR                     Katherine Powell Sullivan, CSR, RPR,CRR 
                   Official Reporter - U.S. District Court                   Official Reporter - U.S. District Court                   Official Reporter - U.S. District Court                   Official Reporter - U.S. District Court

                                               (415)  794-6659                                               (415)  794-6659                                               (415)  794-6659                                               (415)  794-6659

Case3:09-cv-02292-VRW   Document264    Filed11/24/09   Page13 of 24



    14

 1 Do you have any reaction to that?

 2 MS. MOSS:  Yes, Your Honor.

 3 And, again, for the court reporter, this is Nicol e

 4 Moss.

 5 We would be opposed to that.  And we don't believ e

 6 that it would fully and appropriately protect the  First

 7 Amendment rights that are being asserted by the p roponents in

 8 the marriage campaign.

 9 We think the chilling effects that we're concerne d

10 with happens with disclosure, even if it's only t o the

11 attorneys.  And so we do not view that as an adeq uate remedy.

12 Two other real quick points, if I may make, is to

13 be -- to note that some of the delay that has occ urred, if you

14 want to call it delay, we have expeditiously soug ht our

15 appeals, filed them within 24 to 36 hours of gett ing a ruling.

16 Plaintiffs, on their part, have yet to file a

17 response to our motion -- stay motion in the Nint h Circuit.

18 So to the extent that they're concerned about

19 expedition, something that was fully within their  control, they

20 have not yet done, and would have helped to tee t his issue up

21 sooner, potentially, for the Ninth Circuit.

22 While I understand the concern that the trial dat e is

23 set, we believe that the First Amendment issues t hat we are

24 asserting, that these are very precious First Ame ndment rights,

25 and we have been asserting them in good faith, an d have been
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 1 working as diligently as possible to be able to m eet all the

 2 deadlines, including expending a tremendous amoun t of resources

 3 on reviewing documents that are, in our view, not  subject to

 4 production and are privileged, but, certainly, wo rking in good

 5 faith to be in a position to be able to produce t hose if we are

 6 ultimately proven wrong.

 7 And I'm not sure there is much else we can do

 8 consistent with asserting what we believe to be v ery

 9 fundamental First Amendment rights.

10 THE COURT:  Well, that's fine.  And I don't doubt

11 your good faith.

12 And I think the Chief Judge has made it clear tha t he

13 thinks that all counsel are proceeding in a profe ssional

14 fashion, and has great respect for the positions of all the

15 parties in the matter.  That's not the question.

16 The question is whether there is a way through th is

17 which is consistent with the judge's schedule tha t he has set,

18 because I think from the perspective of, if I may  say, a

19 magistrate judge working on discovery in his abse nce, I think I

20 am bound to try to implement that schedule.  

21 And I just don't see how I can do it if you have a

22 rolling production that begins on December 3rd.  A rolling

23 production that ends around then, perhaps, but no t one that

24 begins around then.

25 You've had more than a week, already, to review t he
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 1 documents.  I certainly would give you more than a week to

 2 complete your review.  But I don't know that I co uld,

 3 consistent with the schedule the Court has set, d o it by then.

 4 And maybe that gets you what you need, because yo u'll

 5 be able to take that to the Court of Appeals and then get a

 6 decision.

 7 Okay.  All right.  There was someone else who wan ted

 8 to make -- did you have any further comments you wanted to

 9 make, Ms. Moss?

10 MS. MOSS:  No, Your Honor.

11 THE COURT:  Okay.

12 MR. MCGILL:  Judge Spero, this is Matthew McGill for

13 the plaintiffs.

14 I just have two quick reactions to Ms. Moss's

15 comments, the first of which is:  The defendant i ntervenors

16 could have moved on an emergency basis in the Nin th Circuit.

17 Ninth Circuit Rule 27.3 provides for two differen t

18 procedures under which a movant can obtain relief  either within

19 7 or 21 days.

20 And, yet, the defendant intervenors availed

21 themselves of neither procedure, and, instead, pu t us on a

22 schedule that in the normal course would end on D ecember 3rd,

23 which is three days after the close of fact disco very.

24 Ms. Moss is correct, we have not yet responded.  And

25 that, you know, there's all the obvious reasons f or that, which
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 1 include the fact that depositions are ongoing of expert

 2 witnesses, and other hearings and other commitmen ts in other

 3 cases.

 4 My second reaction is that Ms. Moss says that an

 5 attorneys' eyes only protective order would not b e sufficient

 6 to protect her and her clients' interests.

 7 And the Ninth Circuit simply disagrees with that

 8 point of view.  And that's made clear by the resu lts in the

 9 Dole case.

10 THE COURT:  I take it that Ms. Moss disagrees with

11 that evaluation of the Dole case.

12 MS. MOSS:  Your Honor, this is Nicole Moss.  If I may

13 briefly respond.

14 Certainly, the Dole case we do disagree, and we t hink

15 there is a -- a very big difference between that case and here

16 is that the parties in Dole agreed to a confident iality

17 agreement.  

18 And here we, from the outset, have made clear tha t

19 while we would work in good faith to create a pro tective order

20 in the event we lose our First Amendment claims, it was not a

21 remedy for the harm that we believe would result.

22 And, secondly, I simply disagree with Mr. McGill on

23 what the Ninth Circuit rules require.

24 We do not believe that we have the right under th ose

25 rules to seek emergency treatment of our motion u ntil there is

                    Katherine Powell Sullivan, CSR, RPR,CRR                     Katherine Powell Sullivan, CSR, RPR,CRR                     Katherine Powell Sullivan, CSR, RPR,CRR                     Katherine Powell Sullivan, CSR, RPR,CRR 
                   Official Reporter - U.S. District Court                   Official Reporter - U.S. District Court                   Official Reporter - U.S. District Court                   Official Reporter - U.S. District Court

                                               (415)  794-6659                                               (415)  794-6659                                               (415)  794-6659                                               (415)  794-6659

Case3:09-cv-02292-VRW   Document264    Filed11/24/09   Page17 of 24



    18

 1 a date certain set.  Which, based on the November  11 order,

 2 there was not.

 3 And so it's not for lack of wanting to have this

 4 dealt with expeditiously.  It's, in our view, lac k of the

 5 ability to invoke that in the Ninth Circuit.

 6 THE COURT:  You don't think there was a date certain

 7 set, notwithstanding the fact that there was a di scovery

 8 cutoff?

 9 MS. MOSS:  There is -- based on our -- and I can say

10 that we have discussed this -- we have -- you kno w, we

11 considered this carefully, and discussed it with the staff

12 attorneys at the Ninth Circuit, to see if it woul d be

13 appropriate to file such a motion.  We were advis ed that no.

14 So, you know, again, we do not oppose having that

15 entered so that we can seek that kind of expedite d treatment

16 but we --

17 THE COURT:  Did you tell the staff at the Ninth

18 Circuit that you were ordered to produce the docu ments, and you

19 had to produce them by November 30th, which was t he discovery

20 cutoff?

21 MS. MOSS:  That is my understanding.

22 THE COURT:  That's your --

23 MS. MOSS:  I didn't personally have the conversation,

24 but that is my understanding.

25 THE COURT:  My guess is that's not the way the
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 1 conversation went.  But it's of no matter.  I kno w that

 2 everyone has been proceeding in good faith and wa nts to --

 3 obviously, wants to prevail, but wants to have th eir issues

 4 addressed in the first instance.  So I'm not terr ibly concerned

 5 about that.  It's a side issue to me.

 6 Here's what I am going to do.  I will get out an

 7 order this afternoon on this matter.  One piece o f it is I am

 8 going to order the parties to meet and confer imm ediately on a

 9 stipulated protective order.

10 It's not going to be -- it's going to be a normal

11 stipulated protective order, not one that's addre ssed at a

12 nonwaiver of the particular privileges involved - - I understand

13 your position on that -- but, so that in the even t there is a

14 production or that I order a production, the part ies can apply

15 to those documents an appropriate level of protec tion.

16 So I am going to order the parties to negotiate o n a

17 stipulated protective order to protect confidenti ality.

18 There is an excellent form of a protective order on

19 the courts' Web site.  If you'll just click on "F orms" you'll

20 pull up the stipulated protective order.  And the n there are

21 various levels of production -- of confidentialit y.

22 And that needs to be done immediately.  If you're

23 unable to do it by early next week, then the Cour t will enter

24 one without the parties' stipulation, based on th e showings in

25 the prior proceedings before Judge Walker.
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 1 So I understand that you'll be doing this in a

 2 fashion that you don't think it's an adequate rem edy.  

 3 And somebody will decide some day whether you are

 4 correct or incorrect.  But, in the meantime, I wa nt to have

 5 that in place.

 6 So that's a heads-up that that is likely to be

 7 required to be done in the next day or two.  Mean ing today or

 8 tomorrow.

 9 Yes, ma'am.

10 MS. MOSS:  Your Honor, Nicole -- I'm sorry.  This is

11 Nicole Moss again.

12 If it's at all helpful for you to know, we have

13 exchanged versions of a protective order.  And th ey were

14 modeled off the one that you are referencing.  

15 The -- apart from the remedy issue, a main concer n

16 that defendant intervenors had and that we have i ncorporated

17 into the protective order that we proposed is tha t on the

18 plaintiff intervenors -- on the plaintiffs' side,  it would be

19 the plaintiff intervenor, City and County of San Francisco, and

20 potentially others have individual attorneys who were

21 themselves involved in the No On 8 campaign.

22 And we were quite concerned that even with an

23 attorney eyes only protective order, that some of  these

24 documents would be turned over to what are effect ively the

25 political opponents of protectmarriage.com.
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 1 And so we had drafted protections into a protecti ve

 2 order to account for that fact.  And that has -- and we've

 3 submitted that to plaintiffs, and have not heard back from them

 4 on that.

 5 THE COURT:  Well, good.  Work that out.  That would

 6 be great.

 7 MS. MOSS:  That was an issue that was potentially

 8 pending.

 9 MR. MCGILL:  This is Matthew McGill for the

10 plaintiffs, Your Honor.

11 I would -- this provision that Ms. Moss has

12 identified suffers from numerous flaws, not the l east of which

13 is it fails to define involvement in the No On 8 campaign.

14 But I want to let -- it seems most particularly

15 directed at the -- at Dennis Herrera, the City At torney of

16 San Francisco, so I think it would be appropriate  for me to

17 invite Ms. Lee, who represents the City and Count y of San

18 Francisco, to respond.

19 MS. LEE:  This is Mollie Lee.

20 Responding to defendant intervenors' concerns abo ut

21 information becoming available to their political  opponents,

22 from what I have seen, they haven't identified an y basis for

23 refusing to enter a protective order on those gro unds.  

24 There's certainly nothing, that I'm aware of, tha t

25 would indicate that information that was provided  under the
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 1 Court's standard form of a protective order -- wh ich I think

 2 provides that the information must be used for li tigation

 3 purposes only -- would in any way be used for cam paign

 4 purposes.

 5 So we still haven't seen any articulation of what

 6 their particular concern is.  We would be happy t o discuss it

 7 with them if they can tell us exactly what they'r e concerned

 8 about, and the specific individuals about whom th ey are

 9 concerned.

10 THE COURT:  Well, this is an issue you should all

11 work out.  I mean, this is, as they say, not rock et science.

12 I appreciate the City Attorney's position that th ey

13 haven't articulated a basis, but I'm sure you kno w exactly what

14 they're talking about.

15 With respect to the identification of specific

16 individuals, maybe that needs to be done.  But th is is the kind

17 of thing that counsel as skilled as the counsel i n this case

18 should well be able to work out.

19 If there's any particular disputed provision, the n

20 you actually tried to work out the details of it,  and both

21 shown flexibility on those details, but at the bo ttom line you

22 can't, then I'd be happy to make a call and say " include it

23 this way" or "include it that way."  And you can come to me at

24 any time for that.

25 But, in any event, we're going to have a protecti ve
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 1 order in place.  And I'm just saying I want you t o expedite

 2 those negotiations.  I want those to occur today and tomorrow.

 3 Because next week we are going to have a protecti ve

 4 order, and it will be either one you have negotia ted or it will

 5 be one you have not negotiated, because I think t here's a basis

 6 in the prior orders of the Chief Judge for having  such an

 7 order.  I want it to be done right away.

 8 But, I want to emphasize that I expect both sides  to

 9 be flexible in that regard.  I don't -- you know,  this -- this

10 is a matter which is of importance to both sides.

11 But with regards to the detail of this particular

12 provision in this particular protective order, no t everything

13 in it is crucial.  And I'm sure that you will all  be flexible

14 and professional in your negotiations, but those need to be

15 done immediately.

16 Would anyone else like to be heard?

17 Silence, I'm hearing in this case.  That must be very

18 unusual.

19 (Laughter) 

20 THE COURT:  All right.  Well, thank you very much.

21 I appreciate your making yourselves available for

22 this hearing so promptly.  We will try to react e qually

23 promptly and get you out an order this afternoon.

24 If you need another telephonic hearing or want to

25 submit letters regarding some narrow issue at the  end of your
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 1 negotiations on a protective order, I would be ha ppy to address

 2 that or any other issue that comes up.  All right ?

 3 Thank you very much.  We'll stand in recess.  

 4 (Counsel thank the Court.) 

 5 (At 10:33 a.m. the proceedings were adjourned.)  

 6 -  -  -  - 

 7
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