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1

Defendant Intervenors Dennis Hollingsworth, Gail Knight, Martin Gutierrez, Mark Jansson, and 

ProtectMarriage.com (“Proponents”) object to the introduction into evidence and/or the introduction 

into the public record of the documents indicated in Plaintiffs’ motion.  Although the vast bulk of these 

documents were not produced or endorsed by Proponents, they nonetheless constitute confidential, 

nonpublic communications among groups and individuals associated and allied in support of the 

common political goal of enacting Proposition 8, and Proponents wish to reassert, for purposes of 

preserving for the record, their objection that these and similar communications are protected by the 

First Amendment from compelled disclosure.  These particular documents specifically relate to 

formulation of political messaging and strategy and therefore lie at the core of the First Amendment’s 

protection.  Moreover, these documents are irrelevant to any issue in this case.  If the Court does rule 

in favor of submitting the documents into the record, Proponents maintain that they should remain 

under seal.  A declaration setting out the basis for sealing these documents has been filed concurrently 

with this Response. 

 
BACKGROUND 

 
On January 12, 2010, Plaintiffs filed an Administrative Motion for Sealing Order, Doc #414, re-

questing that this Court allow them to file under seal—or introduce into the public record—the 

following documents: 

1. Email message from Bill May to Ned Dolejsi, sent on June 25, 2008, with the subject line 

“Report on Evangelical Teleconference today” (hereinafter “the Teleconference email”), and 

four attachments, Bates numbered DEFINT_PM_005614 to DEFINT_PM_005662. 

2. Email message from Bill May to Ronald Prentice, sent on June 14, 2008, with the subject line 

“heads up—‘urgent’” (hereinafter the “Heads Up Email”) and two attachments, Bates num-

bered DEFINT_PM_005767 to DEFINT_PM_005772. 
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3. Email message from Kenyn Cureton to ronp@californiafamily.org, sent on August 25, 2008, 

with the subject line “Stand for Marriage Materials” (hereinafter the “Stand for Marriage 

Email”), and one attachment, Bates numbered DEFINT_PM_005385 to DE-

FINT_PM_005399. 

These documents were produced to Plaintiffs by Proponents pursuant to the orders of Magistrate 

Judge Spero.  See Doc # 372; Hr’g of Jan. 6, 2010.  Proponents produced these documents on an 

attorneys-eyes-only basis and with a highly confidential designation.  See Doc # 425 (amended 

protective order).  Proponents have filed objections to Magistrate Judge Spero’s orders compelling 

production.  See Doc # 446. 

As explained in the accompanying declaration of Ronald Prentice, the vast bulk of the docu-

ments at issue (all, save for a few slides in a large PowerPoint presentation) were not created by, 

endorsed by, or used by ProtectMarriage.com or the individual Proponents of Proposition 8.  Nonethe-

less, as Mr. Prentice also explains, these materials still constitute confidential, nonpublic communica-

tions among groups and individuals associated and allied in support of the common political goal of 

enacting Proposition 8. 

ARGUMENT 

 A. The Documents Are Protected Under the First Amendment 

The Court should deny Plaintiffs’ motion.  Again, Proponents reiterate and preserve their objec-

tions that the documents at issue are protected from compelled disclosure by the First Amendment.  

Proponents herein incorporate their objections to Magistrate Judge Spero’s orders compelling produc-

tion.  See Doc # 446. 

As Mr. Prentice explains in an accompanying declaration, the vast bulk of the documents at is-

sue were not created by or endorsed by Proponents or ProtectMarriage.com.  Nonetheless, the 

documents indicated in Plaintiffs’ motion contain precisely the kind of exchange ideas and formulation 
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of strategy and messages, the disclosure of which will have a deterrent effect on the exercise of 

protected activities.  In particular: 

• The Teleconference Email is a confidential political communication between two reli-

gious and political associates.  The attached PowerPoint presentation was shared only with those 

known to be allies in the effort to pass Proposition 8.  And the few slides that were created by Pro-

tectMarriage.com contain highly confidential information about the operation and strategy of Protect-

Marriage.com.  See Prentice Decl. at ¶¶ 5-10.  Such internal, confidential material is privileged from 

compelled disclosure under the First Amendment.  

• The first or cover email in Heads Up Email string contains confidential and internal dis-

cussion of ProtectMarriage.com strategy and fundraising.  The forwarded materials, while not those of 

ProtectMarriage.com, nonetheless contain confidential, nonpublic communications about political 

strategy and message formulation (among some persons who have not publicly announced their 

political association or position) as well as draft messaging materials never disclosed to the public.  

Prentice Decl. at ¶¶ 11-15.  Such internal, confidential material is privileged from compelled disclosure 

under the First Amendment.   

• The Stand for Marriage Email contains internal, confidential, and draft materials of the 

Family Research Council regarding formulation of political strategy and messaging.  Prentice Decl. at 

¶¶ 16-21.  These are precisely the types of materials protected from compelled disclosure under the 

First Amendment.  

 

B. The Documents Are Irrelevant 

Proponents reiterate and incorporate the relevance objections stated in their motion for a protec-

tive order and supporting papers.  See Doc #s 187, 197.  But even under the standards adopted by this 

Court in its order denying those objections in part, the documents at issue here are not relevant.  The 
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Court has held that “the mix of information before and available to the voters forms a legislative 

history that may permit the court to discern … the legislative intent of an initiative measure.”  Doc # 

214 at 14.  As the documents on their face make clear, and as Mr. Prentice’s declaration confirms, the 

documents at issue here were not “before and available to the voters.” 

 

C. At the Very Least, the Documents Should be Submitted Under Seal 

If the Court does rule in favor of entering these documents into the record, they should be en-

tered under seal.  The documents at issue contains confidential information—including confidential 

campaign strategy and the names, associations, and political beliefs of persons who have not publicly 

disclosed that information—and therefore should not be made available for public disclosure.  At the 

very least, the names of the correspondents in the emails should be redacted.  In the event the Court 

should rule in favor of admitting the documents at issue into the record, Proponents have, pursuant to 

Local Rule 7-5(d), attached to this Response a proposed sealing order. 

 

CONCLUSION 

For the foregoing reasons, the Court should deny Plaintiffs Administrative Motion for a Sealing 

Order to the extent it seeks to enter the documents at issue into the record.  Barring that disposition, the 

Court should seal the documents.  

Dated: January 13, 2010    COOPER AND KIRK, PLLC 
ATTORNEYS FOR DEFENDANTS-INTERVENORS 
DENNIS HOLLINGSWORTH, GAIL KNIGHT, MARTIN 
GUTIERREZ, MARK JANSSON, AND PROTECTMAR-
RIAGE.COM 
  

       By: /s/Charles J. Cooper 
       Charles J. Cooper
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