© 00 N o o b~ w N P

N NN NN N N NN P P P B P PP R R R
© N o O A W N P O © © N O o » W N P O

Case3:09-cv-02292-VRW Document

ALLIANCE DEFENSE FUND

Timothy Chandler (CA Bar No. 234325)
tchandler @telladf.org

101 Parkshore Drive, Suite 100, Folsom, Califo

8 Filed05/28/09 Pagel of 21

85630

Telephone: (916) 932-2850, Facsimile: (916) 9321285

Benjamin W. Bull, (AZ Bar No. 009940)
bbull @telladf.org

Brian W. Raun{NY Bar N0.2856102)*
braum@telladf.org

James A. Campbell (OH Bar No. 0081501)*
jcampbel| @telladf.org

15100 North 90th Street, Scottsdale, Arizona 85260
Telephone: (480) 444-0020, Facsimile: (480) 4448002

LAW OFFICES OF ANDREW P. PUGNO
Andrew P. Pugno (CA Bar No. 206587)+
andrew@pugnolaw.com

101 Parkshore Drive, Suite 100, Folsom, Califo85830
Telephone: (916) 608-3065, Facsimile: (916) 6086306

ATTORNEYS FORPROPOSEDINTERVENORSDENNIS H
GAIL J.KNIGHT, MARTIN F. GUTIERREZ HAK -SHING

OLLINGSWORTH,
WILLIAM TAM,

MARK A. JANSSON, and ROTECTMARRIAGE.COM—YES ON8, A

PROJECT OFCALIFORNIA RENEWAL

* Pro hac vice application forthcoming
+ Application for admission forthcoming

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

KRISTIN M. PERRY, SANDRA B. STIER, PAU
T. KATAMI, and JEFFREY J. ZARRILLO,

Plaintiffs,
V.

ARNOLD SCHWARZENEGGER, in his official
capacity as Governor of California; EDMUND (¢
BROWN, JR., in his official capacity as Attorney
General of California; MARK B. HORTON, in hi
official capacity as Director of the California
Department of Public Health and State Registra
Vital Statistics; LINETTE SCOTT, in her official
capacity as Deputy Director of Health Informatic
& Strategic Planning for the California Departmé
of Public Health; PATRICK O’'CONNELL, in his

CASE NO. 09-CV-2292 VRW

PROPOSED INTERVENORS’
NOTICE OF MOTION AND MOTION
TO INTERVENE, AND
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF

s MOTION TO INTERVENE

| Date: July 2, 2009
® Time: 10:00 a.m.

Judge: Chief Judge Vaughn R. Walker
ricdcation: Courtroom 6, 17th Floor

n
2Nt

of Alameda; and DEAN C. LOGAN, in his offici
capacity as Registrar-Recorder/County Clerk fo

official capacity as Clerk-Recorder for the Cour%y

PROPOSED INTERVENORS’ NOTICE OF MOTION AND MOTIONOTINTERVENE, AND MEMORANDUM OF POINTS AND

AUTHORITIES IN SUPPORT OF MOTION TO

INTERVENE — CANO. 09-CV-2292 VRW




© 00 N o o b~ w N P

N N DN DN DN DN DN NN R P P R R R R R R R
o N o O~ W N P O © 0 N O 0NN W N B o

Case3:09-cv-02292-VRW Document8 Filed05/28/09 Page2 of 21

the County of Los Angeles,

Defendants,
and

PROPOSITION 8 OFFICIAL PROPONENTS
DENNIS HOLLINGSWORTH, GAIL J.
KNIGHT, MARTIN F. GUTIERREZ, HAK-
SHING WILLIAM TAM, and MARK A.
JANSSON; and PROTECTMARRIAGE.COM —
YES ON 8, A PROJECT OF CALIFORNIA
RENEWAL,

Proposednterverors.

PROPOSED INTERVENORS’ NOTICE OF MOTION AND MOTIONOTINTERVENE, AND MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF MOTION TO INTERVENE — CANO. 09-CV-2292 VRW




© 00 N o o b~ w N P

N N DN DN DN DN DN NN R P P R R R R R R R
o N o O~ W N P O © 0 N O 0NN W N B o

Case3:09-cv-02292-VRW Document8 Filed05/28/09 Page3 of 21

TABLE OF CONTENTS

TABLE OF AUTHORITIES ... oottt et e et e e e e e e e e et e e e aa e e eaaaans i
INTRODUGCTION ..ottt eeer e e e e et e e e et e e e et e e e etan e e s et e aesstanesesnneeestnneeestneersnns 1
PROCEDURAL HISTORY oot eeee et e et e e et e e et e e s e e e e s et e e e st e eeaaannns il
FACTUAL HISTORY .ottt ettt e e et e e et e e et e e e aenn e e e e et e e eataeeestneeeaannns 2
AR GUMENT L. e ettt ettt e ettt e e e et e e e et e e s aeanaaaeseta e esstaseeestaneeessnaeesnnns 6
l. PROPOSEDINTERVENORSARE ENTITLED TO INTERVENEASOF RIGHT ...coviiiiiiciiieeeeeeieeen 6
A. Proposed Intervenors Have Timely Filed This Moti................coviiiiiiiiinn 7.
B. Proposed Intervenors Have A Significantly Prtabte Interest In The Subject
Matter Of ThiS LAWSUIL ........oiiiiiiiie e e ee e e e e 1
C. This Court’'s Ruling Might Impair Proposed Intenors’ Significantly
ProteCtable INTEIEST ... ..ot e e et ee e e enra e e eaaa s 10
D. The Existing Parties Will Not Adequately Repmaséroposed Intervenors’
T (ST (] € 11
. PROPOSED INTERVENORS HAVE SATISFIED THE REQUIREMENTS FOR PERMISSIVE
N =AY = N 1 ] 14
CONCLUSION . ..ottt e et e ettt e e e et e e e etaeaeeemta e eesan e eeraneeretaneerannnnns 16

PROPOSED INTERVENORS’ NOTICE OF MOTION AND MOTIONOINTERVENE, AND MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF MOTION TO INTERVENE — CANO. 09-CV-2292 VRW




© 00 N o o b~ w N P

N NN NN N N NN P P P B P PP R R R
© N o O A W N P O © © N O o » W N P O

Case3:09-cv-02292-VRW Document8 Filed05/28/09 Page4 of 21

TABLE OF AUTHORITIES
FEDERAL CASES

Bates v. Jones,

904 F. Supp. 1080 (N.D. Cal. 1995) .......cicoceemeereiiiiiae e passim
B. Fernandez & Hnos,, Inc. v. Kellogg USA, Inc.,

440 F.3d 541 (1St Cir. 20006)......cuuuuuuunmmmcmmeeeeeeeesiiiiiaaaeeeeeeeeeeeeeeeeeessreeseneeesssrrnna 1
Blake v. Pallan,

554 F.2d 947 (9th Cir. L977) oot eree e e e e e e e e e e e e 1
Glancy v. Taubman Ctrs,, Inc.,

373 F.3d 656 (6th Cir. 2004) .....ceeeeiiiieeiee e e ee e e e e e e e e e e e e eeaas 1

Idaho v. Freeman,
625 F.2d 886 (9th Cir. 1980) .....cceviiiiiiiieeiiie e e

League of United Latin Am. Citizensv. Wilson,
131 F.3d 1297 (9th Cir. 1997) cuuuiiiiiiiieeee et e e e e e e e e e 1

Nw. Forest Res. Council v. Glickman,
82 F.3d 825 (9th Cir. 1996) .....ciiiiiiii it e e

Prete v. Bradbury,
438 F.3d 949 (9th Cir. 2006) ....evvveiiiiiiieeeeee e e ee e eee e e e e e e e e e e e eeaes 7,8,

Sagebrush Rebellion, Inc. v. Watt,
713 F.2d 525 (9th Cir. 1983) ...coeeeiieiiieee e ee e 8,10,11,1

Sw. Citr. for Biological Diversity v. Berg,
268 F.3d 810 (9th Cir. 2001) ....oiiiiiii e e e e e e e e e e 7,1

Trbovich v. United Mine Workers of Am.,
404 U.S. 528 (197 2) . e iiieiiii ettt e e e et e e e et e e e e e e e e et aaaane 1

United States v. City of Los Angeles,
288 F.3d 391 (9th Cir. 2002) ....ceeeeeiiieiieee e eree e e e e e e e e e e e e e 7,1

Washington Sate Bldg. & Constr. Trades Council v. Spellman,
684 F.2d 627 (9th Cir. 1982) ...vviviiiiiiiiiieeieeee ettt e e e e e e e e e e e eeeseeeeeeees 7,8, 1

Yniguez v. State of Arizona,
939 F.2d 727 (9th Cir. 1991) ..o s passim

STATE CASES

Inre Marriage Cases,

43 Cal.4th 757, 76 Cal.Rptr.3d 683 (Cal. 2008)..........ccoovvvrrriiiiiiiiiieeeeeeeeeeeeeeeeeeee e, 13
Hernandez v. Robles,
7 N.Y.3d 338, 855 N.E.2d 1 (N.Y. 2006).....ccceeereeeeeeitiiiiiiiieeeee e e eeeeeeeeeeeeeevveeenneeesanaanns 13
i

PROPOSED INTERVENORS’ NOTICE OF MOTION AND MOTIONOINTERVENE, AND MEMORANDUM OF POINTS AND

AUTHORITIES IN SUPPORT OF MOTION TO INTERVENE — CANO. 09-CV-2292 VRW

NI




© 00 N o o b~ w N P

N N DN DN DN DN DN NN R P P R R R R R R R
o N o O~ W N P O © 0 N O 0NN W N B o

Case3:09-cv-02292-VRW Document8 Filed05/28/09 Page5 of 21

CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
Cal. CONSL. Art. |, 8 7.5 . et e e 1,5, 12
(0= T 0] 0 £y o T S | = S PO TPSRTRI 2/ 9
Cal. ElEC. COUB 8 342 ...iiiiiiiiieie e e ettt ettt e e e e e e bbbt et e e e e e e e e e e e annbbe e e e e e e e annnreeeaeeeas 2
Cal. EleC. COUE 8 900D .......uuiiiiiiiee et e oo e ettt e e e e e e sbbse e e e e e e s mneeessassbbeeeeeeeaannnbneeaaeeeannnees 3
Cal. EleC. COUE 8 9004 ........uiiiiiiie ettt e ettt e e e e e e bbe et e e e e e s mneeeeaasabbeeeeeeeaannbeeeaaeeeannnees 2
Cal. EleC. COUE 8 9008 .........uuiiiiiee ettt e e e e ettt e e e e e asbbseee e e e s s mneeessanbsseeeeeaaannbneeaaeeeannnees 3
Cal. EleC. COUE 8 9012 .......iiiiiiiiie e ettt e e e e e ettt e e e e e e mn e e e e s e sabbe e e e e e e e annbneeaaeeeannnnes 3
Cal. EleC. COUE 8 9014 ... ...t ettt e e e e ettt e e e e e s me e e e e s asabb b e e e e e e e e nbbneeaaeeeannnnes 3
Cal. ElIeC. COUE 8 9030 ....uiiiiiieeeee s et e e e e ekttt e e e e e aabtse e e e e e e s mneeessasnbsseeeeeeaannbneeaaeeeannnees 4
Cal. EleC. COUE 8 9031 ... .iiiiiiiiiee e et e e ekttt e e e e e e bbbt e e e e e e s mne e e s s asabbeeeeeeeaannbbeeeeaeeeannnees 4
Cal. EleC. COUE 8 9032 ... .. iiiiiiiii ettt e e e e e ekttt e e e e e sk e e e e e s sbee e e e e e e e e nbbneeeeeeaannnes 3,9
Cal. EleC. COUE 89033 ... .. iiiiiiiiee sttt e oo e ettt e e e e e s bbe et e e e e e e mee e e s s anabbe e e e e e e e e nbbreeeaeeeannnes 4
Cal. EleC. COUE 8 9067 .......ueeeeiiieee ettt e e e e ettt e e e e e s emme e e e e s annbbe e e e e e e e annnneeaeas 4,5)9
Cal. EleC. COUE 8 9607 ........eeeieiieee s et a ettt e e e e e s bbbt e e e e e e e meeeesaasbbbseeeeeeaannnbeeeaaeeeannnees 3
Cal. EleC. COUE 8 9609 .........uiiiiiieis ettt e e e e ettt e e e e e aetbse e e e e e s e mneeessaabseeeaaeaaannbreeaaeeeannees 3
Cal. Fam. Code 8 308.5 .....ooiiiiiiiiiiiiceeeeee ettt e e e e anes 12,13
=T T O O A PSPPI 6, L4
OTHER AUTHORITIES
A.B. 849, 2005-2006 Leg., Reg. Sess. (Cal. 2009)........uuuiiiiiiiiaieeeeeieeeeeeeeeievieeeeeeeeeeees 14
A.B. 43, 2007-2008 Leg., Reg. Sess. (Cal. 2007) cccmu oo 14
i
PROPOSED INTERVENORS' NOTICE OF MOTION AND MOTIONCTINTERVENE, AND MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF MOTION TO INTERVENE — CAENO. 09-CV-2292 VRW




© 00 N o o b~ w N P

N NN NN N N NN P P P B P PP R R R
© N o O A W N P O © © N O o » W N P O

Case3:09-cv-02292-VRW Document8 Filed05/28/09 Page6 of 21

TO THE PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on July 2, 2009, at 10:06ha or as soon thereafter as the
matter may be heard, before the Honorable Vaughivdker, United States District Court,
Northern District of California, 450 Golden Gategxwe, San Francisco, California, Proposed
Intervenors Dennis Hollingsworth, Gail J. KnightaNin F. Gutierrez, Hak-Shing William Tam,
Mark A. Jansson, and ProtectMarriage.com — Yes, @R8oject of California Renewal,
(collectively referred to as “Proposed Intervendisill move this Court for an order allowing the
to intervene in this case.

Proposed Intervenors respectfully request an aiii@ving them to intervene in this case
guard their significant protectable interest in skibject matter of this lawsuit.

INTRODUCTION

The Ninth Circuit has repeatedly permitted sponsois supporters of ballot initiatives an
constitutional amendments to intervene in lawsthtsllenging those provisions. Proposed
Intervenors are the official proponents and campamnmittee for Proposition 8, the California
constitutional provisions challenged in this lavwsuihis Court should thus allow them to interve
in this case.

PROCEDURAL HISTORY

On May 22, 2009, Plaintiffs filed this suit, asgggtclaims against various California stat
and local officials. Plaintiffs allege that Califea’s recently enacted Proposition 8, which is no
embodied in Article I, Section 7.5 of the State §dntion, violates the Due Process and Equal
Protection Clauses of the Fourteenth AmendmeritddJnited States Constitution. They seek
declaratory and injunctive relief against the eoéonent of Article I, Section 7.5 of the State
Constitution.

A few days after the initial filing of this lawsuibn May 27, 2009, Plaintiffs filed a motion
for preliminary injunction, asking this Court tojeim California state officials from enforcing
Article |, Section 7.5 of the State ConstitutidPlaintiffs set their preliminary-injunction hearing
for July 2, 2009.
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Now Proposed Intervenors respectfully requesttthiatCourt allow them to intervene.

They have expeditiously filed this intervention matso as not to cause any unnecessary delay i

these proceedings. And, to aid this Court in eodnally addressing the preliminary issues raisg
in this case, Proposed Intervenors have proposschiedule their intervention hearing for the sg
time as Plaintiffs’ preliminary-injunction hearing.

FACTUAL HISTORY

Article I, Section 8 of the California Constitutiagives “electors” the right “to propose
statutes and amendments to the [State] Constitutiwough the initiative processSee Cal. Const.
art. Il, 8 8. Five California “electors”—Dennis Hagsworth, Gail J. Knight, Martin F. Gutierrez
Hak-Shing William Tam, and Mark A. Jansson (colleslly referred to as “Proponents”)—
exercised this state constitutional right by taking necessary legal steps to become the “Offici
Proponents” of Proposition 8.

In the fall of 2007, Proponents started the prooésstisfying all legal requirements for
placing Proposition 8 on the November 2008 balrtoponents began by supervising the drafti
and ultimately approving the language of PropasiB8o Declaration of Dennis Hollingsworth at {
(attached as Exhibit A); Declaration of Gail J. #lmi at § 6 (attached as Exhibit B); Declaration
Martin F. Gutierrez at Y 6 (attached as Exhibit@3¢laration of Hak-Shing William Tam at § 6
(attached as Exhibit D); Declaration of Mark A. §son at 6 (attached as Exhibit E). Propong
then submitted the requisite legal forms prompthegCalifornia Attorney General to prepare

Proposition 8's “Title and Summary” for the signatyetitions.ld. By approving the language

and submitting the forms, Proponents became théci@fProponents” of Proposition 8 within the

meaning of California lawSee Cal. Elec. Code § 342. As such, Proponents assuaréous legal
duties and acquired numerous legal rights: amdingrahings, they were responsible for paying
the initiative filing fee; they could compel the l@arnia Attorney General to draft a Title and
Summary for the initiative; and they were the gméysons authorized to submit amendments to
initiative. See Cal. Elec. Code 8§ 9004.
On November 29, 2007, the California Attorney Gahessued to Proponents a
2
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“circulating” Title and Summary for Proposition &x. A at § 10; Ex. B at § 10; Ex. C at § 10; E
D at § 10; Ex. E at 1 10. But before they coulidecd signatures, Proponents needed to comply
with additional legal requirements. For instartbey needed to prepare petition forms that
complied with the California Elections Codgee Cal. Elec. Code 88 9001, 9008, 9012, 9014.
Proponents were also required to retain an exeageiication from each supervising signature
gatherer, certifying that he or she would not altbe Proposition 8 signatures to be used for an
purpose other than qualifying the measure for tilwty See Cal. Elec. Code § 9609. And

Proponents had a legal duty to instruct all sigreatiollectors about the petition-circulation and

x

signature-gathering requirements under state Beg.Cal. Elec. Code § 9607. No person or entity

other than Proponents could submit petitions tdStae for signature verification; the State wou
have summarily rejected petitions submitted by sth&ee Cal. Elec. Code § 9032.

California law places onerous, time-constrainedaigre-gathering requirements on
Proponents. They were responsible for obtainirigast 694,354 valid petition signatures betws
November 29, 2007, and April 28, 2008. Ex. A46YEx.Bat Y 16;Ex.Catf16;Ex.Dat 1
Ex. E at § 16. In other words, Proponents needadpervise the collection of, on average, at I¢
4,629 valid petition signatures per day duringva-4month period.

Even after a sufficient number of signatures hashlmllected, Proponents retained the
exclusive statutory right to decide whether to file initiative petitions for signature verificatio
See Cal. Elec. Code § 9032 (“The right to file theipeh shall be reserved to its proponents, and
any section thereof presented for filing by anysparor persons other than the proponents . .1I. §
be disregarded by the elections official”). Nogmer other than Proponents possessed this unic
legal right.

Near the beginning of this initiative process, Prognts helped to establish
ProtectMarriage.com — Yes on 8, a Project of CalilnRenewal (“Committee”), as a “primarily
formed ballot measure committee” under the Califofolitical Reform Act. Ex. A at § 13; Ex. B
at § 13; Ex. C at § 13; Ex. D at § 13; Ex. E aBf The Committee exists with one purpose: to
support Proposition 8See Declaration of David Bauer at § 4 (attached asltixR). Proponents

3
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endorsed the Committee as the official Propos@i@ampaign committee, and designated it to
receive all contributions and disburse all expandsg for the Proposition 8 campaigil at § 6.

Since its formation, the Committee has receivedrfaial contributions from over 83,000
individuals, the vast majority of which are regist California votersld. at § 8. From these
financial supporters, the Committee has amassed than $39 million in total contributionsd. at
1 9. Aside from the statutory powers and dutiseme=d exclusively to Proponents, the Commit
was directly responsible for all aspects of the gaign to qualify Proposition 8 for the ballot and
enact it into law.Id. at 11 6, 10. During the campaign, the Commitpemsover $37 milliorio
qualify Proposition 8 for the ballot and operatgaewide campaign to persuade a majority of
California voters to approve itd. at  11. The Committee’s substantial investmehtsne and
money, in addition to its unique status as a “pritpdormed ballot measure committee” under
state law, distinguish its interest in PropositBfiom that of other supporters in the general jouk
Id. at § 15.

On April 24, 2008, Proponents authorized the Cortemito submit the petitions, containir
the signatures of over 1.2 million Californians; $ognature verification by county-elections
officials. Ex. A at § 19; Ex. B at 1 19; Ex. Cfal9; Ex. D at  19; Ex. E at  19. California law
provides that county-elections officials and ther8tary of State must provide certain notices tg
Proponents during the signature-verification prec&se Cal. Elec. Code 8§88 9030, 9031, 9033.
June 2, 2008, the California Secretary of StatdiedtProponents that the county-elections
officials had verified the requisite number of voseggnatures and that, consequently, Propositio
qualified for inclusion on the November 2008 ball&x. A at  21; Ex. B at § 21; Ex. C at  21;
Ex.Datf 21, Ex. Eat{ 21.

After Proposition 8 was approved for the ballopptments had the statutory authority to

tee

19

On

designate the arguments in favor of Propositiom 8gpear in the statewide voter-guide. Ex. A at

22;Ex.Batf22; Ex. Cat{22; Ex. D at 1 22;Exat I 22. The voter-guide contains only one
argument in favor of each ballot initiativéee Cal. Elec. Code 8§ 9067. If multiple arguments a
submitted, the Secretary of State publishes omyatigument designated by Proponents and on

4
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those submitted by other persons or entitiéee Cal. Elec. Code § 9067(b). Thus, California lay
gives Proponents a preferred status as officiabeake for Proposition 8.

In addition to satisfying their many legal duti®spponents dedicated substantial time,
effort, reputation, and personal resources in cégnpag for Proposition 8. Ex. A at 1 27; Ex. B :
91 27; Ex. D at | 27; Ex. E at § 27. Mr. Hollingsto for example, authored campaign literature
and helped to raise more than $2 million for thegaign. Ex. A at § 27. Mr. Tam spent most @
his working hours during 2008 advocating for Prapms 8; among other things, he coordinated
Proposition 8 rallies and organized volunteers ftbenAsian-American community. Ex. D at 2
Mrs. Knight donated personal funds to the campaighgave a presentation at a large Proposit
8 rally. Ex. B at § 27. And Mr. Jansson spentdrads of hours working in support of Propositi
8—work which included circulating signature petits organizing volunteers, speaking to
community organizations, and serving on the ConamittEx. E at  27. Proponents’ tireless

support of Proposition 8, and unique status asiaffproponents, separates their interest in

Proposition 8 from that of other supporters indgleeeral public. Ex. Aat §5; Ex. Bat 1 5; ExatC

15 Ex.Datf5; Ex. Eat{ 5.

In late June 2008, Proponents were sued as Raadiarinterest in a pre-election legal
challenge to Proposition 8 filed in the Califoridapreme CourtSee Petition for Extraordinary
Relief, Bennett v. Bowen, No. S164520 (attached as Exhibit G). The petérs in that case allege
that Proposition 8 was a constitutional “revisigrdther than an “amendment”), and thus could
be enacted through the initiative procels.at p. 12. The petitioners also asserted thaTithes
and Summary on the circulated petitions were fatsemisleadingld. at p. 34. Proponents
defended against those allegations, and the CalEf@upreme Court summarily denied that legg
challenge. See Bennett v. Bowen, No. S164520 (Cal. July 16, 2008) (attached asixH).

On November 4, 2008, a majority of California vetapproved Proposition 8 as an
amendment to the State Constitution. Thus, on ke 5, 2008, Proposition 8 became Article
Section 7.5 of the California Constitution, whidhtss: “Only marriage between a man and a
woman is valid or recognized in California.” C@bnst. art. I, 8 7.5.

5
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On that same day, November 5, 2008, three posti@idawsuits were filed in the
California Supreme Court, arguing that ProposiBomas enacted in violation of the State
Constitution. See Amended Petition for Extraordinary Reli€raussv. Horton, No. S168047
(attached as Exhibit I). Although not initiallymad as parties, Proponents and the Committee
successfully intervened in that suit and defendegdsition 8. See Sraussv. Horton, No.
S168047 (Cal. Nov. 19, 2008) (attached as Exhjbitd that litigation, the California Attorney
General opposed Proposition 8, arguing that it tikthde invalidated . . . because it abrogates
fundamental rights . . . without a compelling iet&r” See Answer Brief in Response to Petition
for Extraordinary Reliefraussv. Horton, No. S168047, at p. 75 (attached as Exhibit Kin May
26, 2009, the California Supreme Court denied thegal challenges and upheld Proposition 8.
See Strauss v. Horton, Nos. S168047, S168066, S168078, 2009 WL 1444684 May 26, 2009).

On May 6, 2009, Proponents and the Committee ssftdsintervened in another
challenge to Proposition 8 currently pending betbeeUnited States District Court for the Centr

District of California. See Smelt v. United Sates, Case No. SACV-09-286 DOC (MLGx) (C.D.

Cal. May 6, 2009) (attached as Exhibit sge also Ex. A at § 30; Ex. B at 1 30; Ex. C at | 29; Ex.

D at 1 30; Ex. E at § 30; Ex. F. at § 19. Thaechke this one, challenges the legality of

Proposition 8 under the United States ConstitutiBroponents and the Committee through theif

legal counsel are currently defending againstféddral constitutional challenge to Proposition

Proponents believe that no other party in this gaBe@dequately represent their interests
official proponents with state constitutional amatstory rights to propose Proposition 8. Ex. A
129; Ex.Bat{29; Ex.C at | 28; Ex. D at TE29;E at § 29. The Committee likewise believes
that no other party will adequately representritsriests as the official Proposition 8 campaign
committee. Ex. F at | 18.

ARGUMENT

PROPOSEDINTERVENORS ARE ENTITLED TO INTERVENE ASOF RIGHT.

Four requirements must be satisfied to interveree mstter of right under Fed. R. Civ. P.
24(a)(2): (1) the intervention motion must be tiyrided; (2) the applicant must have a
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“significantly protectable” interest relating toetlsubject of the action; (3) the disposition of the
action might, as a practical matter, impair theli@ppt’s ability to protect its interest; and (gt
applicant’s interest might be inadequately represehy the existing partieSw. Ctr. for
Biological Diversity v. Berg, 268 F.3d 810, 817-18 (9th Cir. 2001) (citiNg. Forest Res. Council
v. Glickman, 82 F.3d 825, 836 (9th Cir. 1996)). Each of thesgiirements must be evaluated
liberally in favor of intervention:

A liberal policy in favor of intervention servestheefficient resolution of issues and

broadened access to the courts. By allowing gavti¢h a practical interest in the

outcome of a particular case to intervene, [thattaiften prevent[s] or simplif[ies]

future litigation involving related issues; at teeame time, [the court] allow[s] an

additional interested party to express its views..
United Satesv. City of Los Angeles, 288 F.3d 391, 398 (9th Cir. 2002) (citifgrest Conservation
Council v U.S Forest, 66 F.3d 1489, 496 n.8 (9th Cir. 199%ge also Berg, 268 F.3d at 818;
Washington Sate Bldg. & Constr. Trades Council v. Spellman, 684 F.2d 627, 630 (9th Cir. 1982)
Proposed Intervenors satisfy all four interventiequirements, each of which will be addressed
turn.

A. Proposed Intervenors Have Timely Filed This Moton.

Three criteria determine whether a motion to irteevsatisfies the timeliness requireme
(1) the stage of the proceedings; (2) the reasoddiay, if any, in moving to intervene; and (3)
prejudice to the partiesGlickman, 82 F.3d at 836-837. Proposed Intervenors fitedr tmotion at
the very earliest stages of this proceeding (leas & week after these proceedings began); the

have not delayed in moving to intervene; and thiégsawill not be prejudiced in any way.

B. Proposed Intervenors Have A Significantly Protetable Interest In The Subject
Matter Of This Lawsuit.

The Ninth Circuit has adopted “a virtyadr se rule that the sponsors of a ballot initiative
have a sufficient interest in the subject mattetheflitigation to intervene pursuant to Fed. R:.Ci
P. 24(a).” Yniguez v. Sate of Arizona, 939 F.2d 727, 735 (9th Cir. 199%e also Prete .

Bradbury, 438 F.3d 949, 954 (9th Cir. 2006) (ruling thauolic-interest group and chief petition
7
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who supported “an initiative [had] a ‘significantopectable interest’ in defending the legality loé {
measure”)Spellman, 684 F.2d at 630 (holding that “the public intérg@®up that sponsored the
[challenged] initiative[] was entitled to intervem as a matter of right under Rule 24(a)”). “The
individualized interest of official proponents ddllot initiatives in defending the validity of the
enactment they sponsored is sufficient to suppoetvention as of right.’Bates v. Jones, 904 F.
Supp. 1080, 1086 (N.D. Cal. 1995).

A long line of Ninth Circuit precedent supportsantention by initiative proponents,
initiative sponsors, and constitutional-amendmeppsrters. IrYniguez, the Ninth Circuit held
that an organization and spokesman who campaigmetdallot initiative had “sufficient
interest[s] in the subject matter of the litigationintervene” in a suit challenging that initiagiv
Yniguez, 939 F.2d at 735. IRrete, the court ruled that the chief initiative petitey and a public-
interest group that supported the initiative hadsignificant protectable interest’ in defendingeth
legality of the measure.Prete, 438 F.3d at 954. Similarly, ®ellman, the court found that “the
public interest group that sponsored the [challdhgetiative[] was entitled to intervention as a
matter of right under Rule 24(a)3pellman, 684 F.2d at 630. And, imaho v. Freeman, 625 F.2d
886, 887 (9th Cir. 1980), the Ninth Circuit conaddthat an organization had the right to intervéne
in a suit challenging the ratification proceduresd constitutional amendment supported by that

organization. Likewise, igagebrush Rebellion, Inc. v. Watt, 713 F.2d 525, 528 (9th Cir. 1983), :

154

case challenging the federal government’s creati@awildlife conservation area, the court held
that “there [could] be no serious dispute . . .asoning . . . the existence of a protectable istére
on the part of an organization that supported tdreservation area’s creation. This Court has
dutifully followed this guidance: iBates, for example, this Court permitted interventiontbg
“official proponents” of a state constitutional amlenent setting term limits for state legislators.
Bates, 904 F. Supp. at 1086.

Here, Proposed Intervenors are the official proptsixand campaign committee of
Proposition 8, and as such, they hold unique Isgdlises regarding that initiative. By creating,

proposing, and campaigning for Proposition 8, Pngmbs have exclusively exercised many stat

[¢2)
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statutory and constitutional rights: (1) the cansibnal right to propose Proposition 8 by iniiieg,
see Cal. Const. art. I, 8 8; (2) the statutory rightsubmit completed signature petitions, thereby
authorizing the State to place Proposition 8 orbtiléot, see Cal. Elec. Code 8§ 9032; and (3) the
statutory right to designate arguments in supploProposition 8 for the official voter-guidsge
Cal. Elec. Code 8§ 9067Ct. Yniguez, 939 F.2d at 733 (“[State] law recognizes thedaflitiative
sponsor’s heightened interest in the measure bggythe sponsor official rights and duties distir
from those of the voters at large”). Similarlyet@ommittee holds a distinctive legal positionisit
the only “primarily formed ballot measure committe@der California law endorsed by
Proponents in support of Proposition 8. In sh@rgposed Intervenors’ unique legal statuses
regarding Proposition 8 are unmatched by any qibeson or organization.

Proposed Intervenors have indefatigably laboresipport of Proposition 8. Proponents
complied with a myriad of legal requirements toqui@ Proposition 8's enactment, such as (1)
filing forms prompting the State to prepare Proposi8’s Title and Summary, (2) paying the
initiative filing fee, (3) drafting legally complr signature petitions, (4) overseeing the coltetti
of more than 1.2 million signatures, (5) instrugtsignature-collectors on state-law guidelines, :
(6) obtaining certifications from supervising sigpn@-gatherers. Proponents devoted substanti
time, effort, and resources through fundraisingpgaigning, monetary donations, organizing
volunteers, and assisting the Committee. Likewtse Committee—which was responsible for g
aspects of the campaign (aside from those lega@slassigned exclusively to Proponents)—
labored incessantly, collecting and disbursing apipnately $39 million, all with the goal of
achieving Proposition 8's enactment. Proposed\rteors have also battled for Proposition 8 in
the courtroom: Proponents successfully defendathaga pre-election legal challenge; and
Proponents as well as the Committee intervenedaockssfully defended against a post-electig

challenge filed in the California Supreme Cousee Sraussv. Horton, Nos. S168047, S168066,

S168078, 2009 WL 1444594 (Cal. May 26, 2009). énity, Proposed Intervenors continue theli

legal defense of Proposition 8. They have recentgrvened and are litigating in a federal-cour
suit, which, like this case, challenges the legalftProposition 8 under the United States
9
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Constitution. See Smelt v. United Sates, Case No. SACV-09-286 DOC (MLGx) (C.D. Cal.).idt
thus clear that Proposed Intervenors—unlike angrgblerson or organization—have invested
greatly in enacting and protecting Proposition 8.

In this case, Plaintiffs directly challenge Propiosi 8 under the Federal Constitution. It i
well settled under Ninth Circuit precedent thatgerged Intervenors’ unique legal status as
Proposition 8’s official proponents and campaigmupouottee endow them with a significantly
protectable interest permitting them to interves@fright. See Yniguez, 939 F.2d at 73Prete,
438 F.3d at 954%ellman, 684 F.2d at 63Bates, 904 F. Supp. at 1086. Ninth Circuit preceder
also demonstrates that Proposed Intervenors’ ssedapport of Proposition 8 also establishes th

right to intervene.See Sagebrush Rebellion, 713 F.2d at 528 reeman, 625 F.2d at 887.

C. This Court's Ruling Might Impair Proposed Intervenors’ Significantly
Protectable Interest.

When a proposed intervenor “would be substanteffigcted in a practical manner by the

determination made in the action, he should, aan@ml rule, be entitled to interveneBérg, 268

F.3d at 822 (quoting the advisory committee’s nftes Fed. R. Civ. P. 24). Not surprisingly, the

Ninth Circuit has routinely concluded that an miiive- or amendment-supporters’ sufficiently
protectable interest could be impaired by a suatlehging the supported provisiofSee Prete, 438
F.3d at 954 (“[A]n adverse court decision on sua ipitiative] measure may, as a practical mat
impair the interest held by the public interestugrd); Bates, 904 F. Supp. at 1086 (“The interest
.. . the official proponents of [the challengeddposition . . . in its continued validity could
obviously be impaired in this litigation”Freeman, 625 F.2d at 887 (holding that an organizatio
protectable interest in a constitutional amendrsepported by that organization “would as a
practical matter be significantly impaired by awveide decision”)Sagebrush Rebellion, 713 F.2d
at 528 (holding that “there can be no serious despu. concerning . . . the existence of a
protectable interest on the part of the [proposéetvenor] which may, as a practical matter, be
impaired”).

Here, Plaintiffs ask this Court to declare thatgeition 8 violates the United States
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Constitution. They also seek to enjoin Califorsiiate officials from enforcing that newly enacte
provision of the State Constitution. If the Cogirénts this relief, all Proposed Intervenors’ laimo

support of Proposition 8 will be for naught. Thties Court’s ruling could directly impair

Proposed Intervenors’ interest in Proposition 8ubgloing all that they have done in obtaining it
enactment.
D. The Existing Parties Will Not Adequately Represet Proposed Intervenors’

Interests.

“[T]he requirement of inadequacy of representattosatisfied if the [proposed intervenor
shows that representation of its interestay be' inadequate.” Sagebrush Rebellion, 713 F.2d at
528 (emphasis addedjccord Trbovich v. United Mine Workers of Am., 404 U.S. 528, 538 n.10
(1972). “[T]he burden of making this showing isnimal.” Sagebrush Rebellion, 713 F.2d at 528
accord Trbovich, 404 U.S. at 538 n.1®ates, 904 F. Supp. at 1087.

Presumably, California Attorney General, EdmundB@wn, will represent the California
state officials sued in this case. The Ninth Girbas found that intervention is warranted wherg
the facts indicate that the defendant governmditialfdesires the same legal outcome sought |
the plaintiff. See Sagebrush Rebellion, 713 F.2d at 528. Attorney General Brown has niadear
that he opposes Proposition 8’s validity. In thalkenge to Proposition 8 recently decided by th
California Supreme Court, Attorney General Browguad that “Proposition 8 should be
invalidated . . . because it abrogates fundameiggiatis . . . without a compelling interest3ee Ex.
K at p. 75. The Attorney General’'s deputy commatgd this message more pointedly at oral
argument, when he identified himself as a “chaléet¢p Proposition 8.See California Supreme
Court Website, Proposition 8 Casagailable at http://www.courtinfo.ca.gov/courts/supreme/
highprofile/prop8.htm (last visited on May 27, 20@knking to audio and video coverage of the
oral argument). A self-identified “challenger” Rvoposition 8 will not adequately represent the
interests of those who diligently labored for itmetment.

The Ninth Circuit has also found that a state attgrgeneral inadequately represents the
views of initiative proponents if he interprets thiiative amendment differently than the

11
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proponents.See Yniguez, 939 F.2d at 738. Attorney General Brown’s legaivs about
Proposition 8 conflict sharply with those held byppbosed Intervenors. As previously mentione
the Attorney General believes that Proposition@usth be invalidated, while Proposed Intervend
firmly maintain its legal propriety. AdditionallAttorney General Brown contends that
Proposition 8 should be interpreted narrovly., that the State should recognize all relational
unions that were considered to be “marriages” wheg were formalized (regardless of whethef
they conform to Proposition 8’s structure of onenraad one woman)See Ex. K at pp. 61-75
(arguing that the State should recognize samets@xriages” previously solemnized within its
borders). In contrast, Proposed Intervenors miaitiat Proposition 8 should be interpreted

broadly,i.e, that it prevents the State from “recogniz[ing$ “@narriage” any relational union tha

does not conform to Proposition 8's structure af aman and one woman (regardless of when of

where it was solemnizedfee Cal. Const. art. |, § 7.5. These significantidigtons between

Attorney General Brown’s and Proposed Interveniagal views about Proposition 8 demonstrate

that he is unable to adequately represent Prodasewenors’ interests.
The inadequate-representation prong is also satisihere the existing parties—because
inability or unwillingness—might not present intenor’s argumentsSee Sagebrush Rebellion,
713 F.2d at 528lakev. Pallan, 554 F.2d 947, 954-55 (9th Cir. 1977). In 2008lifGrnians
enacted a statutory initiative that defined “mayed like Proposition 8 does, as a union betwee
man and a woman.” Cal. Fam. Code § 308.5 (208&prney General Brown unsuccessfully
defended that statute against state constitutemtetk. See In re Marriage Cases, 43 Cal.4th 757,

76 Cal.Rptr.3d 683 (Cal. 2008). When litigatingtthase, he presented only two state interests

of

N “a

for

defining marriage as the union of a man and a wonfanthe government’s interest in maintaining

its longstanding definition of marriage; and (3)iititerest in affirming the will of its citizenssee

Answer Brief of State of California and the Attoyn@eneral to Opening Brief on the Merits,re

Marriage Cases, No. S147999, at pp. 43-54 (attached as Exhibit M@re, Proposed Intervenors

intend to argue additional state interests inclgdiat not limited to: promoting stability in

relationships between a man and a woman becaugadhdrally (and at times unintentionally)
12
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produce children; and promoting the statisticafpyimal child-rearing household where children
are raised by both a mother and a father. TheAdgipoGeneral has proven unwilling to argue th
state interests, which have been found by othemtstwni satisfy rational-basis revieviee, e.g.,
Hernandez v. Robles, 7 N.Y.3d 338, 855 N.E.2d 1 (N.Y. 2006). His lto do so here will
unnecessarily hinder the constitutional defenderoposition 8.

“[Another] way for the intervenor to show inadequatpresentation is to demonstrate th
its interests are sufficiently different in . .egtee from those of the named partfa."Fernandez &
Hnos,, Inc. v. Kellogg USA, Inc., 440 F.3d 541, 546 (1st Cir. 2006¢g also Glancy v. Taubman
Ctrs., Inc., 373 F.3d 656, 675 (6th Cir. 2004) (“Asymmetrythe intensity . . . of interest can
prevent a named party from representing the inteidthe absentee”). The Ninth Circuit has
acknowledged that oftentimes the government’s natitw to defend a voter-enacted initiative ig

much less than the proponent’s hearty enthusiasm:

[A]s appears to be true in this case, the goverhmey be less than enthusiastic
about the enforcement of a measure adopted byt liaitiative; for better or worse,
the people generally resort to a ballot initiatprecisely because they do not believe
that the ordinary processes of representative govent are sufficiently sensitive to
the popular will with respect to a particular sulbje While the people may not
always be able to count on their elected repretieesato support fully and fairly a
provision enacted by ballot initiative, they cawanably depend on its sponsors to
do so.

Yniguez, 939 F.2d at 733. This Court has similarly reasbn

[A]n official sponsor of a ballot initiative may bmonsidered to add an element not
covered by the government in defending the validityhe initiative in that the very
act of resorting to a ballot initiative indicates rdt between the initiative’s
proponents and voters and their elected officiaistloe issue that underlies the
initiative.

Bates, 904 F. Supp. at 1087 (citations omitted).

The marriage issue in California reflects this pHaift” between the people and their
elected representatives. As previously mentiomed000, Californians enacted a statutory
initiative that defined “marriage” as a union betwé'a man and a woman.” Cal. Fam. Code §
308.5 (2000). In 2005 and 2007, however, the Gali& Legislature sought to overturn the
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people’s will by approving bills that would havéoabed marriage between persons of the same
sex, but on both occasions, the Governor vetoeskthdls. See A.B. 849, 2005-2006 Leg., Reg.
Sess. (Cal. 2005); A.B. 43, 2007-2008 Leg., RegsS&al. 2007). These repeated legislative

efforts to permit same-sex “marriage” demonstragerepresentatives’ hostility to the people’s wi

on marriage. This prompted Proposed Intervenoesntiure the personally arduous initiative
process to enact the constitutional amendmentetkeby the people. Moreover, the Attorney
General’s legal opposition to Proposition 8 alsmdastrates the rift between Californians and t
elected representatives. Californians thus deperfdroposed Intervenors, and not their electeg
officials, to defend Proposition 8 vigorously.

In sum, Proposed Intervenors satisfy all the rexpents for intervention as of right. This

Court should grant their request to intervene.

Il PROPOSED INTERVENORS HAVE SATISFIED THE REQUIREMENTS FOR PERMISSIVE
INTERVENTION .

Fed. R. Civ. P. 24(b)(1)(B) establishes the requéets for permissive intervention. “[A]
court may grant permissive intervention where thgiaant for intervention shows (1) independeé
grounds for jurisdiction; (2) the motion is timebnd (3) the applicant’s claim or defense, and tt
main action, have a question of law or questiofacf in common.” City of Los Angeles, 288 F.3d
at 403. Proposed Intervenors satisfy each of trexggéirements.

First, Proposed Intervenors have independent gtordurisdiction in this case.
Plaintiffs’ claims seek to undermine Proposed hdaors’ state constitutional and statutory righ
as the official proponents and campaign commitbed>foposition 8. This direct attack on
Proposed Intervenors’ rights creates sufficienugds for jurisdiction.

Second, Proposed Intervenors have timely filed timeition to intervene. In determining
timeliness for purposes of permissive interventtbe, Ninth Circuit “considers precisely the sam
three factors—the stage of the proceedings, tHadgioe to existing parties, and the length of an

reason for the delay”—that it considers when deiteirg timeliness for purposes of mandatory

intervention. League of United Latin Am. Citizensv. Wilson, 131 F.3d 1297, 1308 (9th Cir. 1997).
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As previously demonstrated, Proposed Intervendisfgahe timeliness requirement: they filed
their motion at the very earliest stages of thcpeding; they have not delayed in moving to
intervene; and the parties will not be prejudicedmy way.

Third, Proposed Intervenors’ defenses to Plaintififsms present questions of law in
common with the issues involved in the “main actioRlaintiffs’ claims and Proposed
Intervenors’ defenses both involve the constitwly of Proposition 8 under the Federal
Constitution: Plaintiffs seek a declaration thedgdsition 8 violates the Federal Constitution, ar
Proposed Intervenors contend that Proposition tiemwith the Federal Constitution. These
arguments present inextricably intertwined and detefy overlapping questions of law.

In sum, Proposed Intervenors satisfy all the rexments for permissive intervention. Thi

Court should therefore grant their request to vdre.
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CONCLUSION
Proposed Intervenors have significantly protectatiferests in Proposition 8. The
California Attorney General will not adequately regent their interests because he has argued
Proposition 8 should be invalidated; he interpRetsposition 8 differently than Proposed
Intervenors; and he will not present all their anguts. This Court should thus allow Proposed
Intervenors to intervene in this action.

Dated: May 28, 2009

ALLIANCE DEFENSE FUND

ATTORNEYS FORPROPOSEDINTERVENORS DENNIS
HOLLINGSWORTH, GAIL J. KNIGHT, MARTIN F.
GUTIERREZ, HAK-SHING WILLIAM TAM, MARK A.
JANSSON AND PROTECTMARRIAGE.COM — YES ON
8, A PROJECT OFCALIFORNIA RENEWAL

By: s/Timothy Chandler
Timothy Chandler
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