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'IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

KAREN L. STRAUSS, et al.,

v - Petitioners,

V.

MARK D. HORTON State Reglstrar of Vital -
Statlstlcs, etc., et al : -

' Respondehts,
_ DENNIS HOLLINGSWORTH, et al.,
o Iﬁfervehors.
L
INTRODUCTION

5168047

The writ petitions present an issue of critical significance:

" whether the voters r'nay, by initiative, amend t_he’California Constitution

whenvdoing- so takes away a fundamental right from a class of peeple who -

-are members of a group defined by a suspect classification.” - Although this

. 1. The Attorney General is filing identical briefs in response to the
“petitions in Strauss v. Horton, No. S168047 (“Strauss”), Tyler v. State of
California, No. $168066 (“Tyler”), and City and County of San Francisco v.
‘Horton, No. S168078 (“CCSF”) In the Tyler action, his response 1s also ﬁled on

: behalf of the State of California as a named respondent

1
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iésue is presented in the céhtext of the right to,_’r.naIfr'y', it ébuld have éris‘eﬁ in
the c'ontext of other rights aﬁd mindrity groups.
A Petiﬁi';)ners.allege that Pfopositi'oﬁ 8, Wﬁich. declafe_s that

o “6nly m>ar'riage between a man and a woman is vaiid or lrecognAize'd in
Califorﬁ@a,” éoﬁ_sﬁtutés an ill‘egalvr;cvisi'on ',of\thé C'onstit.uﬁon rather than an
' : afneﬁdmént._ The Constitﬁtibn. pf_(')vi(;i‘es"...two élterﬁat_ive' pro.césses for

~ proposing an émeri_‘drrient: éithef préposal, by p’etiti(.)vn' fhroﬁgh the initiative

| p~roc>'e'ss, or _brprS.al by the Legislatufe. By cdntfa_ét, a revision of fhe | i

v Coﬁstitution may not be proposea thr'oﬁ'gh thé iﬂ'ifiatiye_proceSS. A

‘ 'rev'vi'sion'm'usAt be prop(‘)sed"either by the L':egislatur'e félloﬁed by approvél o
. lBy'lth‘e .e.:lgcforat,e. or by_a‘.cons"c;itutional :co‘nv'entidln. An'afheﬁdment or
revision fnay be adopt‘ed'by» a -maj.ori,ty the'éf the électofs.- 'PefitiOncrs o
. ; véo‘n'teh.d that— l_’lf_(;posi‘tion*S per'_oses the kind of changg in the Cbhsﬁtutioﬁ -

: ‘ fhat' can;_i_ot_be effeqted throﬁgh' the ihifiative_ pr(.)c.'e':.ss... |
- -,This litigation presents é conflict -béﬁye’eri-thé _conétitutiénal
3 :péwer of the vbt_efs to amend the ConStitﬁtion, on the one haqd, and the -
Constitﬁtion’éiDeclar‘at'ion 6f Rights, on th¢ _other.A'.OlAJr Constitution
brov'ides that all political pbWér is iﬁherérif in thé‘péopl‘e, WhO have the
fi'ght to amend the Consﬁtution through fhe iqifiigﬁvé prc).cess_.' At the same

- time, the Constitution guarantees that enj 6yment of certain furid_am’ental
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rights will not be.denied without a compelling govérnmenta‘l justiﬁéation.

This Court has a‘long and honéi‘ab]é record of sa’feguarding ‘both‘fhc legal ‘.

.~ rights of minorities and the people’s right to difect democracy. .

The text of our Constitution does not define “revision” or

| “amendment.” Past judicial decisions .attémpting to distinguish the two

kinds of changes have drawn a line that is not always clear in its

application. This Court has held that a change constitutes an amendment -

_ 'uf;less, the text of the challenged provision indicates that it alters the basic

gbvemmeritél_ framework of the‘staté.‘ Thes'e. holdings suggest that a focus

on the allocation of go_yérnmehtél powers is key to detefmining if a change

© constitutes a revision. This Court has also stated that, since constitutions

are intended to be statements of lasting legal principles, changes should be
considered amendments only if they are irhproizeméhts or elaborations upori -
existing principles..

P_etitiohcrs argue thét'Propositiori 8 must be deemed a

‘revision bécau‘se,- as this Court_héld'in' Inre Marriagé Cases (2008) 43

Cal.4th 757, same-sex coilples possess the same fuﬁdamenfal_right to mafry |
as do opposite‘-sex -coupl-eé_ and restricting gay men and lesbians from

marrying violates the equal pfotecﬁon rights 'ofa groﬁp defined by a

_s_uépect classification. Petitioners argue_ that icnj oyment of fundamental

~
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. rightsva‘nd equal protection of the law are p_oi*e (;onstitutional princ;iples and
that thié Co‘urthas a uﬁiquc cénstiftﬁtion'a.tl'fesponsibility td pro‘tect'thé
_ rights of pbljtically vulnerabie_ minorities against ac_ﬁon by the maj Ority.
By dép‘riying a suspect class of a fundameﬁtal right recognized ny this .
Couft",v P‘rOpQ:Sit.iori 8', in petitioners’ view, revises tﬁe State.éqnstimtion by
altering its ﬁnderlyiﬁg pfiﬁbiples.anc'l chaf;ging the stat-e’s: basic :
“ . goﬁérﬁf_ﬁe_ntal plan.. | |
Thé céuhtér-maj (k)'ritariavln' function of our Coﬁétitu"tion canﬁot

v ».bé depied, but. néithef can fhé fact that, With this’v'Ccv;ur:t"s apprpval, the
| .. vofers hé\{é plfevibus’ly erhploy_ed the ~initiatii{e p’rdé_esé effecfiveiy to

‘ .r}eversAe thé effeét' of COnsfitutional deéisioﬁs by 't’his:C'ourt. »The ruliﬁgs'that
"+ have been undon.e byz the vbtef-appfbvcd ame.r'lvd'menttsAincludc decisions_ .. B
* rendered in the 6r_imi;1al law. context addréssing “fulrlldafheriltal-cOnstifuti-onal : '
issues, such as e:quél pr‘o.tectin(.)n, dﬁs proéesé,_the ban 6n'érue_1 or ur_iusﬁal -

' v.lsﬁnis,.hrvnze.nt and thé'prctecfidn againgt ﬁnlawful Searchés and seizures.

B 'Other,. significant ci&il-_law‘éhanges to  theAC':onstitUtion, suchl.as the
t property-téx' limifafioﬁs _of Prppbsitidn 1'3'.;1nd térnﬁ limits for sfate ofﬁ'cialé,‘
'h.avé, also bee’n.dee‘rrigd amendments rathervt}_idn r'c\'/isiOns,: déspité their

' ‘signiﬁcant effects on state government.
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o Petitidners’ precise claim, that a cénstitutional change that
’affects'the exercise of a fundamental ri_.ght by a'vgr’oup defined by a éuépeét :
classiﬁcati(')n‘ is a revision, chstitutes a mat.tépof‘ﬁrst impfession under . -
| : Califérnia law. Although this argument pushés past the boun'darig:s of this. .

Court’s éxisting» prece‘de.nts 6n what Coﬁstitutes an améndﬁent, _petitioﬁers'
have ﬁe’yerthel.ess‘ identified signiﬁéant concerns abéuf the u'sei,of_‘ thé
. iﬁitiétii:/e in ;hesé circumstances. , |
s ,Resbondgnt At_tomeyn General believes that'petitidﬁ'éfé haﬁzé
' faiile,dvton .derhonst'ra’te t'hat Proposi_tibn 8 is a revision. But fhe Aftorﬂey'
Geﬁerél aiso be‘l‘i‘ey‘es th‘at'the initiétiv'e;amendrl;ent proc‘e'ss‘:doesAnot
encompass ép_QWer to abrOgéfe fundémental constitut_ional righté' Wi;ﬁout a
| cdrhp§lliﬁg_ jlilstl;lﬁcati:on.i He beliéves fhat’ Pfopositién 8, Jacks such a -
| jus:t:iﬁcatiq'n as cﬂlet‘e.:rr'r‘li‘n'e'.dijby' tﬂe Supreme ,:Cour't*in the In re .M..c;zrriagé
Cases and tﬁere_fbre dépi‘ivés p'erﬁd_ns of basic libgrty g_uéranfeed by se'cti'on,
1, article | ¢fth§ California Cdnsti_tﬁtion. . N
- Respond’c:r_ﬁ further belie';/es ’that,_'e.'ven' if the Co.ul_'t'q(‘)nc_l.pde‘s‘ . )
“that Pfo;idsitibn&is a permissible e'lmend‘rﬂent;‘.io fhg Cpriétitution, the
measure shc_)‘ul‘d ‘ngvert’helcssl épply prqspectively only. ReAs‘p’o'nden‘t'
’belii:eves that th¢ r_riarfiages 6f_fhe sérhé-sex couples énteféd into after the -

 effective date of In re Marriage Cases and before Proposition 8 became
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,effeotive on._No.Ve_rnber 5,2008 remein valid. To -conolnde otherwise 7
would \{iolate the norrnal presumntr_o'n against retroactivity etnd harrn the
vested rights of the couples. - ’
| o I
STATEMENT
A.  Procedural History";
On May 15, 2008 this Court rendered its decision in In re |
o Marrzage Cases supra 43 Cal 4th 757 The majorlty opmlon mcluded the '

| . fo]lowmg holdmgs

. | ‘The California.'COn’stitution,gnarantees the basic ‘civil

_ rlght to ‘marry to all 1nd1v1dua1s and couples regardless
o IO ,i’ : S of the1r sexual orientation. ([d at pp. 810 820)
| | | . Sexual orientation is a suspect,elassrﬁcatron for the

purposes of analysis under the Constitution’s equal '

protection elinSe,'end stetntesthot _treat persons N
differently b’as'ed on their seXUal orientation are thns e
san ect to a strrct sorutlny analys1s (Ia’ at pp |
- 840- 844)
e - Strict serutiny’ review is reduired beoduse the marriag’e -

-~ statutes necessarily impinged on a same-sex couple’s
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i fuhdamental, édnstit'utionally-pfoteétéd privacy
4 inte;est, thereby creating unequal and detriménta{ :
consequences for séfne-sex cquples and their childrén..
.(]a". at pp. 844-848.) o
A The mar;iage statutes limiting fhaﬁiage tQ only
, bppoéite-sex Coﬁplgs did not _sbrve a c_bmpélliﬁg state
. interest, gnd» tﬁﬁs violated fhe équal pr'étectioﬁ-clauée..
(d. at pp. 848-856.)
: o anSistent with 't.he'se ho.ldiﬁgs; the C"ouljtvorder‘e.d that the
- :cieﬁnitidn of marri\ag-e containied in Family Coldé's.écti(;n. 300, ‘l‘i‘m‘itir‘lg o
maniage td énly élinio'n ;‘betw_een a man and .Wbmah,” be stricken as
| uncc;ﬁstitutiéﬁa}, and thaf Family Code section 308.5, whi_ch’ provided that
: ';';[o]ﬁly _mar_riage beﬁ%/een a mén and a Worhan' is valid or re'cbg’ni-zé'd:ir;
California,” beii:m.)alidat.ed in its entirety. (_jéz. atp.857)
| . ln re Marriage Cases became ﬁnal: on jimje 16, 2008 Ijn‘the |
. ﬁ.‘x‘vre months fdll@winé the dec_vislion, .fna_ﬁy thousar;ds of séﬁﬁe-‘sex coupl'es' |
were ﬁarried in this lstate.. | o
| | On Juné_z, 2008, fhe Se@rctary obf-St}ate certified thafthe_ |
_' SupjdoﬁérS ofa measure, ‘later numbere(i as.lProposifibn' 8, had .gath.er'edA

Sufﬁ’cient signétures to quélify their measure for the No‘vémbef:4, 2008
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v General Election ballot (Secretary of State Debra Bowen, Press Release
: v June 2, 2008 Respondent S Request for Judiclal Notice (“RJIN™) Exh. 1, at
p1) AT
| Based on the semi-official resnlts of the Noyernb'er 4, 2008
General Election, it appeared that Proposition 8 had:received a-rhaj ority of
the votes cast and therefore yvonld take effectithe day after the election -
(Cal Const art. XVIII § 4. ) On December 13, 2008 -the Secretary of .
: State cert1ﬁed that Proposmon 8 passed by a Vote of 7,001, 084 (52 3
percent) in favor to 6, 401 482 (4’7.7 percent) against, (Secretary of State’ -
| Debra Bowen Press Release Dec. 13, 2008 RIN Exh 2 at p. 1; Statement
,,i.of Vote Nov. 4, 2008 General Electron RJN Exh 3 atp 7.)
- | Immedrately followrng the-passage of Propos1t10n 8, three

| petitions seekrng thrs Court’s orlginal Jur1sd1ctron were ﬁled challengmg

s

- . the legality of the measure. Two of the petltlons also sought a stay of the

.effe_cts of the propos1t10n on the issuance of marriage licenses to same-sex
- couples.l | | |

. ‘On Novemberl9,i"2008, after V're_ceiving' prelirnin‘ary responses
- to. the petitions, this Court issued an order to show cauée why the relief
-sought by the petitions should not be granted and soiight brieﬁng by th‘e

 parties on the following three issues:
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1 A | Is‘Propo_sitiort 8 invalid heoaus'e it cohstitutes a
revision .of,- rather than an amendmerrt t‘o,- the,.
~California Constitution?
2 Does Proposition 8 violate the separation of _povyer‘s -
dootrihe under the California Cohstimtion?
: 3. If Pro'lo'ositionjg:is&not urrcohstitUtional, What,is'.its G
' _effect, if any; on the mar'ri.ages of sarh'e;se% couple_s'.
. performeri before the adoption of Proposition'8? -

“In addition, this 'Court deni_ed the request, of the petitioners in

“the Strauss and Tyler actlons to stay the effects of Proposmon 8.

(

B. Summary Of The Process For Amendmg
‘And Revision The California Constitution.

| There are two procedures for revising the Constitition and

| . t\NO'for.amending.it.

Rev1s1on The Leglslature may, by a vote of two-thlrds

E majorlty of both houses propose a revision of the Constltutlon to the

: Voters (Cal Const art XVIII § 1 ) The Voters may then approve the

'vrevision by a majority yote. (Cal.'_Const.;, art. 'XVIII, §4) Alternatively, :

.the Legislature may, by a vote of two-thirds:majOrity of both houses, |

- submit to the vote_rs the question whether to call a constitutional.

convention. (Cal.' Const., art.'XVIII, 'A§.2.) If the .conventioh_ is called and

~
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the delegates‘ adopt a proposed revision, it is then submltted to the iloters
for approval by majority Vote (Cal Const art. XVIII §4.)
: Amendment. The améendment process may be 1n1tiated either
'f :,by signatur‘e-'gathering ona private petition for an initiative‘ or by a |
‘ilegisl'ative proposali The i/oters may amend the C.onst_itution hy initiatiye.
. (.CaI. Const.,'art._X\./III, § 3) "Tovquaiify a constitutionai amendment_' )
| ._ ‘through 'signature-gathering,/a proponent rnust gather isignat-ures eouitlalent
. _-_to eight :p,e.rcevnt.of the Voters who Voted in the '_lastelection for goyerno:r.'
(Cal. Const.,‘ art.I1, § 8, ‘sub‘d. (b)) The Legislature may also propose‘x |
, constitutional ‘amendm-ents for ad'option by a ,two—thirdS Vote of both
housesfthe same VOte Arequirement lneeded- forrevisions‘. (Cal._ :Con.st.;. art.
XVIII, §1.) ‘. In either situation, the amendment uvil'l require approxial-Of a. - |

' majorrty of voters in order to take effect (Cal Const art XVIII § 4. )

1
e

The current procedures for revrsing and amending the
. Constitution havle remained unchanged_ since .1.97_0', but th_ey changed | -
. extensively bet”or'ethat time. | |
| . Califomia’:s first ':Constitution,'adopted in 1849, provided for_. 4
amendments and revisions in nai'roiiv' eircurnstance's; but it contained no
. process for eit_izen-sponsored amendments; Ar’ticle X, section 1 of the

- 1849 _Constitution allowed the Legislaturefto-‘propose a.constitutional L

10
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amendment only upon a majority-vote of both houses rn two successive
legislative sessions. (Cal Const of 1849 art. X, § 1 ) If such votes were -
obt‘ai’ned‘, it‘was. the “duty of the Leglslature . .. t0 submit such proposed
arnendrn_ent or 'arnendment,s to .the people, in such‘manner;.'and at such tin1e~ N
-as the Legislaturelshall .pres’cri'be."’ (fbt'd.) |
* The 1 849 Constitution also. perrnitted'revisions. Article X,
-section .2. prov'ided that if two-thirds‘of ‘both'honse's’of the Legtslature
believ'ed.it vva's “necessary torevise and ohange [the] entire Constitution ”
the Leglslature was requ1red to present to the voters at the next electlon the -
| | | opportumty tof v.ote for or agalnst [a] conventlon ” (Cal, Const. of 18495 |
art. X §2.) Ifa maJ orlty of the voters favored the calhng ofa
B constrtutlonal conventlon then the Leglslature was requlred to. assemble -
.the conventlon w1th1n six months (Ibzd)
. The Leglslature passed abill in February 187 8 calhng for
: delegates to attend a const1tut10na1 conventlon (Grodln The. Cahfomla
| 'State Constltutlon A Reference Gulde (1993) p 10 ) After several months
of debate, a rev1sed constltutlon was approved n May 1879 ({d. at P 16 )
~ The sectron of the_ 1849 C'onstlt_utlon that address’ed‘ ar_nendment and
.}revisionwas rnoved from article X to artiele_' XVIiI of the n.ew .Constituti'on; R

..and'added the following\’proviSion: If one or more arnendments were to be -

11
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submitted in the same "election the'Legislature was reqn'ired to prepare an'd .

- drstmgursh “b}r numbers or otherW1se ” so that each could be voted npon
separately (Cal Const., former art. XVIIL § 1 ) Further the revrsed
Constltutlon provrded f_or a s‘_mgle two-thirds approv_al of an amendment by "

- both houses of .the Legislature_; eliminating _the reduirement for approxral in

a snbsequent l.e'gislatitfe'Session.. (.Ibz"d.)' As with 'the-l84.9 Consti'tution;, ifa

| }majorit'}{ of the V_oters _appro‘red‘<and .ra‘tiﬂed the amendment, then’suc'h |

amendment'_ or amendrnentsfwould become part of the Constitution. '(Ibzf_d..)‘ |
| While the California Constitution was revised in 11879 , mariy |

belleved that the revisions falled to address the problems that were facmg N

: Ithe state. (Grodm supra at p 16 ) Resentment agamst the power of the

;rallroads con_(tmued to grow, whloh caused the pnbhc to:call for more

’ reforms to ‘the governmental structurer ((l}ro’din, Supra, atp. l7; see also' |

The Cal. Constltutlon Rev1s10n Commlssmn Constztutzon Rewszon |

. .sttory and Perspectzve ( 1996) atp. 5. ) A new pohtlcal force developed in.

the state (as well as the nat1on) and ‘became known as the ~Progress1ve

Movement.- (Ibid.) The goal of the Progresswe Movement was to return '

all pohtlcal power to the people (Grodm supra, at p. 17. ) The

Progressrves advocated for the passage of legislation that would permit |

12
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- “direct democracy” — the powers.df initiative; referendum and recall. (Ibi'd;

see also Cal. Constitution Revision Commission, supra, at pp. 5;6.)
~In 1910, 'California elected Hiram Johnson as 'Go‘ve_rnor;’_ '
Johnson was oné of the leaders of the Pfogressive MOvement_ih California.

(Constitution Revision, supra, at p. 5.)-In his inaugural address, Governor

~ Johnson _p_ror_nised Califomians he would give “people the means by which

they may accomplish such other reforms as they desire,” and stated his "

 belief that the powers of initiative, referendum, and recall would “give to

the electorate the power of action when desired; and they do place in the B

~ hands of the people the means by which ;chey may p'rbtéét themselves_.’; |

(See Inaugural Address of Hiram J ohhsOn, presﬁentéd January 3, 1911, RIN
Exh. 4 ét p. 3.) _ |

) By February 1911, the Legislature drafted an _éniendrhent’- to

articlé IV, section 1 of the CalifOrnia Constitution, adding the powers of
: initiative, referendum and recall and submit‘ted it to the voters for approval.
' (Cal. Constitution Revision Commission, supra, at pp. 5-6; Ballot Pamp., .

- Gen. Elgc. (Oct. 11, 19911) analysis of SCA 22, RIN Exh.5.) Sevénty-.six o

pefcent of voters approved Senate Amendment 22 at a special election held

on October 10, 1911. (Id. atp.6.)

13
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As"originaliy approvéd in 1911, the iﬁi_tiative po&er ilad two
_ aspeqts, réferred'to as thé ‘powgrs of “direct initiative” and “iﬁdi;éct | ..
initiative.” To qualify a “direct initiative” for the ballot “p’r!op.oﬁs’ing a law :
or amen‘dmcnf to the 4C6lnstitu.tion,"’ the proponents would need to submit a o
petitién fo.r‘ the -Sécretary‘of 'Stat.ei'bearing si'gr_‘latﬁ.‘r\es équal ’in'numbe.r- fo
éight perc_:ﬁ:nfbf ail votes cast for all. caﬁdidates f\'or_ gdvernqr ét the last
prééeding gener'a'll élection. .l(Cal._ Cpns’t.,‘ former aﬁ. IV, §1.) The
. Sec_fét_ary of State was required 0 plﬁée a qualifying irﬁti‘ative'on the Ballo’g
at the next election. (Ibid). |
) .'An .“i‘ndirect iﬁiti;tti;\fe’f required-the signatufeé of only"ﬁve O
i pércent of thé voters. (Ibia’.)_ This {féhicle could be used to prop_o.vsAé a
: stétutofy change, ABut tﬁe initiative ir;iti-ally would be I.Srese'ntled' to the
| 'iegislafu;e '_rathér than .t(.)..the. voters. (Ibid,) The law proposed by the
initié‘;i{fé coﬁld be “eithér ehacted or fej e‘cfed withoﬁt_' 'éhan'ge by the‘ ;
legisléture” Wifhin 40 days. (Ibzd) If thé Legislatuté failed fto act withih '
'thi‘sl-per.iod, the initiative woﬁld bé.slubmit.ted to the voters. | (Ibid.) An
éddifio'nal proVisioh élibwed the LegisiatUre to fej e_’Ct‘ the ‘citizé:ri-.sponsorédv -
’ in’itjétive and propoée ité éwn in.itiat{ve to thé vo‘terﬂs;.which ‘vsifou'lgi' appear’ _v »

~on the balldt beside the'_citi‘zen_—spohsored initiative. (/bid.) '

14
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The Legislature’s power to revise the Censtitution was

o expan‘ded in 1962. Propesition 7 amended section 1 of article.XVIII of the
Constitution to authorize the Le.gislatnre to‘ propose reniSions directly to the
people by a.two-thirds vote of both houses — the same vote requirement
already in place for vamendrnents proposed by the Legislature. The
| Legislative Connsel’s_ballot etnaly'sis summarized the ini_tiative’s‘irnpaet:
Under existing pr”ovis.ion's .the Legislature can.

- only. propose “amendments,” that is measures -
- which propose changes specific and limited in

‘nature. “Revrslons ie. proposals which
~ involve broad changes in all or a substantral

part of the Constitution, can presently be -
- proposed only by convening a constltutlonal

. convention, - : \
| (Ballot Pamp Gen, Elec (N ov. 6 1962) analysrs of Propos1t10n 7 by
"Legrsla‘uve Counsel RJN Exh 6, atp. 13 )

" In 1966, Proposrtron l A reduced the number of srgnatures
needed to quahfy.an 1n1t1at1ve‘ statute fro'm eight percent to five percent of
the. votes cast at the last electron for Governor (Bal]ot Pamp Gen Elec
o (Nov g, 1966 analysrs of Proposmon 1- aby Leglslatlve Counsel R.TN
' Exh 7, atp. 1 ) The proposmon Wthh Was part ofa Wrde-rangmg

revrsron of the Constltutlon prompted by the Cahfornra Constltutlon
YRCYISIOI’_I_ Commlssron, also ehmlnated the process for submlssron of
“indirect initiatives” to the Legislature. (/bid.)

15
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The final.c'-hange in\the procedures fer enacting revisions‘_ and
amendments was enacted b'y.Prop(:)sitien 16 in 1970. ‘This initiative added
new provisions allovving the Legislature to arriend or withdraw a
.constituti’onal amendment or revision prior to a vote of the electqrate, ,

,_ changing the req’uiirements for callin'g .a constitutienai convention an'd :
selecting convention delegates and addlng a prov1s1on that, if t\vo -
: cdrripetlng measures ‘were adopted by voters at the same election the
' measnre receiving the highest nurnber of “yes’ > yotes would prevalll
| (Ballot Pamp Gen Elec. (N ov. 3, 1970, analy51s of Proposmon 16 by :
= Legislatlve Counsel RJ'N Exh 8 at pp 27 28)

‘C. " The Cahforma Constltutlon As A
‘ Guarantee Of Ind1v1dual nghts ,

,_ Cahfornia S or1g1na1 Constltutlon contained a Declaratlon of . 1

-vRights.whieh '-provide'd, in relevant part; “All men are by nature free and
independent-; and have 'certain inalienable ri'ght.s,A famolng vvhieh are these of . o
enjoving and defending life and liberty, aeqUiring; posses'sing,' and
proteeting_prcinerty; an‘dpursuing and ebt.ainin_g safety and happ'_ineslsv."" '4 |
(Cal.Const1849,art1§1) o |
Our cnrrent Constitution, ratiﬁed in 1879, eOntains essentially -
the same} 'set'of- inalliienable rights in Article I, sectiOn 1.‘ It 'presentiy states:
“All peeple are by nature free and indepen'd’ent and: have inalienable rights.

16
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| Among these are enjoying and defendi’ngllife ~and liberty, ao'quir_in'g, |
| nosseseing, and proteeting nroperty, and pursuing and ohtaining safety, N
happiness, and privaey.”"(éal; Const., art. I;- § 1;3 This provision' has b.een
B amended only once, in 1972, to add nrivacy to the list of inalienehle rights,
| to -Adelet‘e the adjective “certain” -befo.re the ph'r"a,s_e“‘inel'lfenebl.e rights,”and
to -ctarify thait the_se r"ights,ar:e guaranteed to all people rather t__hen just vto
.me.n,A (BaH\ot Pernr)., Gen. Elec. (Nov. ‘7', 1972)RJN : Exh 9 at part I, p.
| When Callfornla was founded in 1849 the protectlons of the
B111 of nghts had been held not to apply fo the States (Barron V.
: Baltzmore (1833) 32US. (7 Pet. ) 243 ) Ratlﬁcatlon of the Fourteenth
' '_,Amendment in 1868 d1d not 1n1t1a11y change this situation; use of the

: Fourteenth Amendment to apply select provisions of the. B111 of nghts )

| agalnst the States was- mamly a twentleth century phenomenon (Falk T he

~

- - Supreme Court of Calzforma 1 971 I 972, ‘Forward T he State Constiz‘ution: |

A More Than “Adequate Nonfederal Ground (1973) 61 Cal L. Rev 273

2732747

, 2. The first decision mcorporatmg a prov131on of the Bill of nghts the
: Flfth Amendment’s Takmgs Clause, was rendered by the United States Supreme
Court in 1897. (Van Cleave, 4 Constitution in Conflict: The Doctrine of
- - Independent State Grounds-and the Voter Initiative in California (1993) 21
- Hastings Const. L.Q. 95, 104, citing Chicago, Burlington & Quincy Railroad v.
Chicago (1897) 166 U.S. 226.) ‘Bven today, not all provisions of the Bill of

17
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 Amendment, (Perez v. Sharp (1948) 32 Cal2d 711, 731-732 (plur.

: _'Op'n.).?')
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_. Despite the presence of a Declaration of Rights in the -

California Constituﬁon,’ state courts in general tended to look toward the

federal Bill of Rights rather than to their own bonstitutions as .a' source of

* constitutional protections throughout the first part of the twentieth century.

(Van Cleave, supra, 21 Hastings Const, L.Q. atp. 106; Grodin, The

.'ICailifo‘rr‘liakS'tate Constiti;tion; supra, at p 21 [“For a considerablé period Qf :
. ,tirn’e,.the fédefally guafante.ed rights seemed far Iﬁdre'eipansivé and .
' 'pféteotivé than their Stéte arllalogu‘e's.‘ Accordingly, the 'indépendent status
v' Qf state constitutional' rights' became a largely foi"gott'en concept.”].) This
| Court was no ¢xception. W\hen the Court’ struck down thg statutory ban on

interracial marriage in 1948, itdid so solely under the Fourteenth

~

' Rights have been found to épply to the states. (Seé District of Columbia V. .Heller

1(2008) . US. _, 128 S.Ct. 2783, 2813, fn. 22 [leaving undecided the question

whether the Second Amendment has been incorporated against the States].)

3. See also Sei Fujii v. State (1952) 38 Cal.2d 718, 720 fn. 1, 738 [striking -
. down the Alien;Land Law, which denied the right to own'land to aliens who were

ineligible for citizenship unless their home nations had treaties with the United
States, as a Fourteenth Amendment violation]; Mulkey v. Reitman (1966) 64
Cal.2d 529, 532, 533, aff’d sub nom. Reitman v. Mulkey (1967) 387 U.S. 369
[holding that, although plaintiffs brought suit under both federal and state ,
constitutional provisions, “we do not find it necessary” to consider-claims under

- the California Constitution].)

18
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A notable early decislon rendering a judgtnent solely under
the 'vCalifomia Constitution was People v, Andefson ( 1972).6 Cal.3d 628, irl
~which this Court struck“d‘own the death p.en.alt}.{ as a viola_tion of the
California Constltutlon’s proscription against oru'el or unaoual. panishment.
_ (Forrrlet Cal. Con;;,t., art [, § l7.) " Two years later, the electoratd.endorsied a
] revi_slon to the Con"stitutlon that, among vother proyislohs, added a. o
K declaration that the Constitution Stands as-an independent chattei‘ of rights. ]
Thio provision doclar_ed that “[r]ights guaralltced by this.'Constitation al*e_

N

not dependent on those guaranteed by the United States Constitution.”

4, This clause regarding constitutional 1ndependence was added as part of -
a major revision that added a specific equal protection guarantee as well as new
provisions relating to'due process, establishment of religion, and the rights of
persons accused of crimes, revised eminent domain and grand jury procedures,
~ and deleted material more suited to statutory enactment. (Ballot Pamp., Gen. -
Elec. (Noy. 5, 1974), Prop. 7, analysis by Leglslatlve Analyst, RIN Exh. 10, at p.
26.) The CCSF petition characterizes the addition of the equal protection
guarantee as an “amendment” to the Constitution. (CCSF Second Amend. Pet. at
p. 25.) - This statement appears to be incorrect. Whlle the legislation that put
- Proposmon 7 on the ballot was termed an “Assembly Constitutional Amendment,”
the label that the Legislature used does not, by itself, render the measure an
. amendment rather than a revision because the same two-thirds vote requirement
- by the Legislature (followed by a majority vote of the electorate) is required for
either an amendment or a revision. (Cal. Const., art. XVIII, § 1.) The ballot
pamphlet for Proposition 7 indicates that it 1ncorporated proposals made by the
California Constitution Reyision Commission. (Ballot Pamp., Gen. Elec. (Nov. 5,
. 1974), argument in favor of Prop. 7, RIN Exh. 10, at p. 28.) Thus, Proposition 7 *
~'was a revision because of the quantity of the changes that it made. Perhaps for -
th1s reason, the Legislative Analyst s ballot analysis described the initiative asa.
revision. (Ibzd) ' S
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(Ballot Pamp Gen. Elec 1974, Prop 7, RIN Exh 10, at p. 72 [addmg Cal.
Const art. I, § 24]. ) |
This Court .lat.e'r 'artvi'culated its'»_own vision of the Celifornia _
f .Constituti‘on as an independentvcharter of rights. In People V. .Brisen.dine ..
’ (1975) 13 Cal.3d 528 the Court applled the Cahfomla Constltutlon to
. Almvalldate a search by police that would have been legal under the Supreme
Court S Fourth Amendment precedente (/d. at p 552) In reJectlng the
argument that federal precedent should be followed this Court stated:

'ThlS court has always assur_ned the 1ndependent B
vitality of our state Constitution. In the search
and seizure area our decisions have often
- comported with federal law, yet there never has
. been any question that this' similarity was a
‘matter of choice and not compulsion.
- [91...[1] [TThe California Constitution is, and
- always has been, a document of 1ndependent '
- force. Any other result would contradict not
- only the most fundamental principles of
federalism but also the historic bases of state
charters. It is a fiction too long accepted that
provisions in state constitutions textually
identical to the Bill of Rights were intended to
mirror their federal counterpart. The lesson of
- history is otherwise: the Bill of Rights was - ,
- based upon the corresponding provisions of the
first state constltutlons rather than. the reverse. -

(Id at pp 548 549 550.)
The C.ourt s interpretations. of _the Califomia Constitution -
have sometimes prompted initiatives amending, the Constituti(jn to trump
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the effect of judiCial'decision_s.. The result,in Anderson Was und_one by a
19’72'ini‘tiative that added'section 27 to article I of the.California .
Constitution. It provi.ded,‘i'n part,' that the death penalty “shall not be |
deemed to be,,_.or-to constitute, the _inﬂiction of crnelor unusnal,

pﬁni‘shments with'in"the meaning of Article I Section 6 nor shall such

_ pumshment for. such offenses be deemed to contravene any other prov1s1on o

of this constltutlon ? (Cal Const artl, §27 see People V. Frzerson B

o (1979) 25 Cal 3d 142 185 [“The clear 1ntent of the electorate in adoptmg
N sectron 27 was to 01rcu1nvent Anderson by restorlng the death penalty to the _
, extent permltted by the federal constltutron ], ) Slmllarly, Brzsendme s

: 1nterpretat10n of the state constltutronal protectron agamst unlawful

searches was effectlvely reversed by Propos1t10n 8in 1982 (In re Lance e

5. The lead opinion in Frierson addressrng whether the 1972 initiative’
adding section 27 to article I was a revision or an amendment was joined by three
justices. Justice Mosk, joined by Justice Newman, filed a concurrence in the
judgment stating that, despite his personal drsmay at the voters® decisionto
reinstate the death penalty, he was “compelled to conclude that the 1977 death
penalty legislation doés not violate the California Constitution.” (Id. at p. 189

* (conc. opn. of Mosk, J.).) Although Justice Mosk later characterized this holding

as dicta by a plurallty of the Court (Legislature v. Eu (1991) 54 Cal.3d 492, 541

i (conc. & dis: opn. of Mosk J.) [stating that in Frierson “a plurality of the court
_considered in-dictum whether a 1972 initiative measure was amendatory or
revisory”]; see also Mosk, Raven and Revision (1991) 25 U.C. Davis L. Rev. 1,

7), this Court has cited and discussed Frierson as a majority holdmg (Raven 12

B _Deukmejzan (1990) 52 Cal.3d 336, 355 [concludmg that in Frierson “we upheld a
~ . provision which in essence required California courts in cap1ta1 cases to apply the '

state cruel or unusual punishment clause consistently with the federal

Constitution.”].) Thus, the conclusion that the death penalty 1n1t1at1ve was an
amendment is properly viewed as a maj or1ty holding. ‘
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/A 1985) 37 Cal 3d 873 879 [holding that the 1n1t1at1ve abrogated both the
“vicarious exclus1onary rnle and “a defendant S r1ght to obJect to and
fsnppressf etfidenoe seized in vio_latlon of the Cahfomla, but not -the federal,
Constitution.”].)-
- IIL
ARGUMENT
A ~ Question One: Is Proposition 8 Invalid
~ Because It Constitutes A Revision Of,
Rather Than An Amendment To, The
California Constitution?
1. The Soope Of  Proposition- 8
. Should Be Intérpreted
Consistently With. Its Stated
Purpose Of Eliminating State-
licensed Marrlages For Same—Sex
‘ Couples
- 'The_scope of Proposmon 8 should-neither be ot/erétated nor
- understated. There can be no mtnimizing the fact that the init_iative'is :
,'.i_nten:ded to take a legal right away from samefsex. couplesv.' And there can
~ be no;dis‘coanting the depth of emotion on all sides of the issue. As a. '.
matter of legal interpretation, however, “the aim . . . i to ‘determine and
. effectuate the .intent of those who enacted the oonstitutional proiiision 'at - |

‘is”sue (Szlzcon Valley T axpayers Assn 2 Santa Clara County Open

.SpabeAuth. (2008) 44 Cal 4th 431, 444 (citation omitted).) “Ifthe -
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language is clear and unambiguous, the plai’n meaning governs. . : . Butif _
the'language is embiguous, [the Court] eensider[e] extrinsic eviderl_ce in
determining <vot.er‘ intent, ine.ludirlg the Legislétive Ahalyst’s analysis arl_d
. ballot Aarguments fer and agaihst the initiati\?e.’; (Id,.at pp- 444—.44'5
s (01tat10ns omltted) ) When 1nterpret1ng the meamng of an 1n1t1at1ve a step i
that must loglcally precede determmmg Whether or not it is constltutlonal
the geal is that “the voters sho,uld get what they enaeted, not more and hot
- less.”” (Strong v.'S’z‘ate Bd. oqu'uazi;azzon '(2007") 1 55 cai.App.4th f1 1 82, -
1195, quotlng Hodges V. Superzor Court (1999) 21 Cal 4th 109, 114 ) |
| Here, the plain language of Proposmon 8 is relatively
straightforuvard. Indeed, the.exact' words were 'used in former Farnily dee‘
section 308.5, Vvhich uvas preViously, struck dewn’_a's' uhconstitution:ail.
- - Nevertheless, -as'sessment.'of’the l_egal effect of Preposition 8vlrequ-ireé )
. 'eorrsidering its"impact'.on the holdirig of fn re Marriage C’ases. (BroWn v
'l Merlo (1973) 8 Cal 3d 855, 862 [determmlng constltutlohahty of a law
g requlres con31derat10n of" the entlre legal context] )

Whlle the de01510n in In ie Marrzage Cases compelled the

state, acting thro_ugh its 58 eOunties,é’ to take the historic step of providing

_ 6. Counties are legal subdivisions of the state. (Cal. Const., art. XI, § 1,
subd. (a).) County clerks and county recorders are the local officials who have

" been granted authorlty with regard to marriage licenses and cert1ﬁcates (Lockyer .
v. City and County of San Francisco (2004) 33 Cal 4th 1055 1080 see also Fam. -
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marriage for same-sex couples, the legal holding was both precise and

narrow. ThlS Court was confronted by a situation not present in most other

- states: the existence of a statutory arrangement in whieh same-sex couples

. were barred from marrying but were a_llowedto enter into “an officially

‘reeognized family relationshipthat affords all of the'signiﬁcan‘t leg‘al rights

,.and obl1gat10ns tradltlonally associated Wlth marnage” by reglstermg as
' domestrc partners (In re Marrzage Cases supra 43 CaI 4th at pp. 779-

£ 780.)

In respOnse to the Attorney 'G'eneral’s argument that the ‘
dlfference in termmology between the two 1nst1tut10ns d1d not rlse to the

level of constltutlonal 51gn1ﬁcance the Court stated that it “ha[d] no

~occasion in this case to determine whether the state c'onstitution"al ri_ght to

marry necessarily affords all couples the eonsti-tutional right to designate

Code, § 350, Health & Saf. Code, § 102285.) The Director of the California .

- Department of Public Health, who is designated as the State Registrar of Vital ...

Statistics, is required to prescribe and furnish forms for use in registering .
‘marriages and to supervise local registrars in the use of those forms. (Health &

©.Saf. Code, §§ 102175,102100, 102180, 102200.) Thus, while Dr. Horton and Dr.

Scott have been'named as respondents in this action, petitioners do not allege that
either of them took any step to enforce Proposition 8. Indeed, since marriage
hcensmg occurs on the county level, no such allegation could be loglcally made.

7. This Court observed that domestlc partnershlps provrded same-sex

- couples with the opportunity to have “virtually all of the same substantive legal

benefits and privileges™ that opposite-sex married couples had. (In re Marriage.
‘Cases, supra, 43 Cal.4th at p. 779.) The legal differences between the two

- institutions were described as “relatively minor.” (Id. at p. 779 fn. 2.) A
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vvtheir official family relationship a ‘marriage,’ or whether . . . the |
Legislature would not Violaté a couple’s right to marry if ... it were to
a_ssign é ﬁam,e o;ther than fnarriage as tﬁé ofﬁcial désign’ation of the farhily
rélétionéhip for all couples.” (Ié’. at p. 830.) Silr;cé Séme-séx&éﬁples were
_bqing tfeated différentls'f than opposite-s'ex couples, the Couﬂ did ‘;not’ -_ '_
décide . .‘.'whe't‘her the name ‘marriagéf is invaﬁqbly a cq?e ¢ierﬂént Qf the .
-state éoﬁétimti_ohal righf to rharry. > (Id. at p ’783.) For the purpose 6f
,c'ieciding -tﬁé Mdrriage Cas"es, 1t was sﬁfﬁciént t6 cbnclude'that “aésigning |
‘a (Viilfféfent‘ désignﬁtion' for the familj reiationéhip of sarhe—_éex ‘,cou”ples" ,
B} y}whille ré,ééfving the hiét_oric_: desigﬁatioh of "»mafr.iage’ éxéluSiveiy for
g '»opposite_'-s}_ex couﬁleé pd‘s‘es.-at léaéf a sériou's risk of denying the -fémily
reléiibnéhip of sai'ne'-._sex coupléé . ..equal d1gn1ty andresAp-ect.’?v (Ibic'z’.') :
g By'way of _co_htrast to the c}or'lsvt-itutidnall righ_t to nﬂarry,

Proposition 8 ad_dresses rr_;arriagé ‘és a gOVdﬁfﬁ?ﬁt li’é.ér-isihg scheme. I;c -

' _é&drééses the i‘ssue.x‘)f 'whichb kiﬁds of relatithhiﬁs Wiil bevdeﬁ_ned és S

, ‘-‘-‘rnarria-ges‘” and authorized ,By léw. It 1eaves unaédreééed the ‘central part .
_c)_f this Court’s holding: tﬁat sarﬁe-sex c>ou'plevs poSséss a cdngtimtidnal right -
‘to foﬁn a fa:rﬁily that is .recognizedby th¢ state aﬁd givé;l digﬁify and

respect equal to that given to the relationships of opposite-sex
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couples—without referénce to the terminology employed by the state to

describe those relationships.

Because this interpretation of Proposition 8 is supported by
the plain words of the initiative, there is no need to: consult its legislative -
history for interpretative guidance. Ballot materials, however, also support

a limit’ed' view of the scope of Propositit)n- 8. The proponents of

Proposition 8 argued that their purpose was. to “restore the definition of '
‘marriage” in r_esponse to this Court’s decision and to “protect[] our children
- from being taught in public schools that ‘same-sex marriage’ is the same as

traditional marriage.”¥ (Ballot Pamp., Gen. Elec. (Nov. 4, 2008),

Argument in Favor of Prop'ositio_n 8, RIN Exh. 14, p. 56.) The propon__ents- '
furthe‘r argued that “[s]ome will try to tell yon that Proposition 8 takes away

legal rights of gay domestio partnershi‘ps. That is false. PropositiOn 8.

_ -,DOES NOT take away any. of those rlghts and does not mterfere with gays.

411v1ng the llfestyle they choose ? (Ibzd) Thus the proponents cannot

. reasonably contend that their initiat_ive was intended to do anything -more '

8. ‘The ballot pamphlet states that the initiative “overturns the outrageous
court decision of four activist Supreme Court judges [sic] who ignored the will of
the people.” (Ballot Pamp., Gen. Elec. (Nov. 4, 2008), Argument in Favor of
Proposition 8, Exh. 14, at p. 56 (emphasis original).) While Proposition 8 by its
plain terms changes the Constitution to counteract the prospective legal effect of

: In re Marriage Cases, it does not 11terally overturn or reverse the decision. Nor

does the initiative address what can or cannot be taught about marrlage in the
public school system. .
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- than to restore a statutory deﬁnition, although as part of the Constitution.

‘There can be httle questlon that the holdings of this Court regarding the
rights of same-sex couples to have ofﬁmally-recogmzed family

relationships—that are due the same stature and respect as marriages—remain-

in effect after Proposition-& Nor does Proposi_tion 8 cha‘nge" this Court’s .

holding “that statutes imposing differential treatr'n‘ent on the basis of sexual

orientation should be viewed as constitutionally suspect under the

California Constitution’s equal protection clause.” (In re Marriage Cases,

vsupra; 43 Cal.4th atp. 843.) .

 Petitioners assert that Proposition 8 has undermined the -

= authority of thlS Court either to 1nterpret the Constitutlon or o protect the :

'rlghts of minorities (Strauss Amend Pet., 1[21 p 8, p 17) Such effects .

: appear to exceed the legal effect of the initiative when cons1dered in llght
: of In re Marrzage Cases. That de01s1on has not llterally been ¢ Vetoed” by

3 the electorate Y '(CCSF Second Amend. Pet. at P 22) Nor does o

Proposition 8 ¢ str1p the Petitioners and thousands like them of fundamental.' '

| legal rights and attributes traditionally associated with marriage that are

integral to personal liberty and personal autonomy..” (Tyler Amend. Pet.,

- 9. Petitioners appear to assert that the electorate enacted Proposition 8

- with intent to harm gay men and lesbians. This Court, however, concluded that

Proposition 22, was not enacted with “an invidious intent or purpose (]n re
Marriage Cases, supra 43 Cal.4th at p. 856, fn. 73.) '

27 .



" terms ‘amendment’ or ‘revision,’ the courts have developed some -

Case3:09-cv-02292-VRW Document8-11  Filed05/28/09 Page44 of 112

' ﬂ 11, p. 5.)' ‘To the contrary, the Domestic Partnership Act (Fam. Code,

§§ 297 et seq.) continues to exist, as does the State’ s “obligat[ion] to take -

affirmative action to grant official, public recogmtron to [a same-sex]

couﬁle’s relationshiﬁ as a family L (Inre Marriage Cases, supra, 43

Cal.4th at pp. 819-820.)

2. Under This Court’s Prior Precedents, -
- Whether Proposition 8 Constitutes A
-Qualitative Revision Depends On
" 'Whether The Denial Of Marriage To
~ Same-Sex Couples Can Be :
- Characterized As A Change In The
- Fundamental Structure Or. |
~ Foundational Powers Of California
" Government, Including The P'owers
Of This-Court To Construe The
Callforma Constitution.

.I “Al_though the California_ COnstitutiOn doesnot define the -

~ guidelines helpful in 're'solving the e issue.” ‘(Rc"zven v Deukm‘ejz’ah'

| ._ supra, 52 Cal 3d at p. 350.) “[R]ev151on/amendment analysrs has a dual

aspect requlrrng [a court] to examine both the quantrtatrve and quahtatlve

effects of the measure on our constltutro'nal scheme ”. (Ibzd ;seealso

: .'Amador Valley Jomt Union Hzgh Sch Dist. v. State Bd of Equalzzatzon

| (1978) 22 Cal.3d 208, 223 (Amador Valley) [ . our analysrsln'_ E

determining Wheth.er a partlcular constltutronal eriactme‘nt isarevisionor .
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' ’a-n'ame_nc'lmier‘lt must be b‘ofh quanti_fative and qu'al'i'tative in. nature.”]) |
“Substantial chaﬁges.iq' either 'r,es.pe-c-t could amount to 'a.révié,ion.” (Ibid)
B .‘ “For example, an eﬁactm'ent whicﬁ is sb'exténsive- ‘in its |
;p}er.visAiAons" as to'change directly the ¢ substantiall éntir@ty’ of the Const‘imtion. -
by the deietiori or alteration t;f numerous existir‘lg‘prlo’ViSi.ons may Wdl
. c;onétitute a revision thereof. HoWéver, even a rglatiVClsf s_.im.ple enéct'rhenj"cl
~ may gccomplish s_Uc'h fgf réachi'ng changes iﬁ the natﬁre of our basic
géyellnméntal. plan as tovavrnbl‘mf_to a reVi_sionalso,”' ('/imaal’br“ Valley,
sﬁpm, 22 Cal.3d. at p 223) “Thus, acbrllstifuinnalv‘rév‘iéioﬁ’ need not | 3 'l .
.. involve ’widespre‘a‘d délétidns, additions and amendments affecting a host
.» “of cantitufc_ional proﬁsioné‘and fes'ulting ih_.a QuéntitétiVC feviSion;"’~
(Legisléture v.'Eiz, ;éuprq, 54 Cal3d at p 506) |
S Peti;tioflers do ant a.rgﬁe that P_ropo.sition_& Which éddreséés
o’nly'(.)he issue, I'is. quéﬁtitatiil_ely a revision. The oﬁly .'case-tﬁét.chr, struck
down ar:_lv iﬁitiati\.;e bn a .qﬁantitativei as well as a dﬁalitativq l_’)'asis“, o
' McFadden . Jordan (1948) 3 Cal.2d 33_0, involved an initiative that
- Wéuld 'have repeéled',or alteréd 15 of the 25 ar_ti,é}es pf.thé vConstitution and

substantially curtailed the functions of both the legislative and the judicial -
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branches. (Id. afp. 345)19’ It therefore shgds littlke} hght Q.bnrlth'e issues raise’,d.
' ‘by th¢ petitioris.. | | |
AMore.‘r‘elevant to the queétién pr‘esent_ed here.are, a series of - |

decisiOns‘, begiﬁning with Amador Valley and‘_Pe:'c')pZe. v. Fi rierson, and -
culr:flinating in Rai/en V. Deukﬁejian and Legisldtuire v. Eu, that ,ha;re

: conéideréd whether initiatives making'signiﬁ(':,ant c.h'ange's in our
Constltﬁtlon were quallfatlve rev151on§ |

| | In Amador Valley, thls Court upheld Proposmon 13 the

- Ja;'vis'(}.ann property tax initiatiV'e, as'a valid constitutional a_méndment. In |
- » adrdit'.ion fo dei_:liﬁingf.tb find thét Pfopositibn 13 was a reviéion by reason of
‘its.quantit‘ative’- effect, this COurtl held th,at the mé-as.ure’s. dualitati{l/é Aevffect _‘
‘ ..'on the‘state’s basic govemﬁlental plan Was not'aé‘ “fundament.ally-
g di»smptiV§”as its dppé_rlénfs _sﬁggestfcd. (Ahdd_of _Va_ll‘ey, Suprd, 22 Céli3£1
| 'vat p‘._224.) 'Prof)oslifion-13 did.notb _effedt such Ch'anéés either by causir‘;g.

ioss of .'ﬁome ful_;: on tﬁe part of loqalgovérﬁrﬁents or by 6hanging from a

“republican” to a “democratic” form of government: (Id. at pp. 224-228.)

10. If an initiative like the one at issue in McFadden were proposed today,
it would probably be held to violate the single-subject rule for initiatives. '(Cal.
~ Const.,art. II, § 8, subd. (d).) That rule was adopted in 1948, “possibly in -
‘response to the multifaceted initiative measure” struck.down in McF: adden
(Amador Valley, supra, 22 Cal.3d at p. 229.)

.
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Therefore, this Court concluded that Proposition 13 “may fairly may be
deemed a constitutional amendment, not a revision.” (Id. at p. 229.)

' -"One year later, in People v. Fi riefson, this Court rejected
‘ccnstituti'on'al challenges toa California co’nstituti‘c')nal amendment
restormg the death penalty (People V. Frzerson supra 25 Cal 3d 142 )
The Frzerson defendant who had been conv1cted of ﬁrst degree murder

! and sentenced to death, challeng_ed his sentence in part on the. ground ,that :
| the 1 972 initiative adding article I, section 27 to the California Constitution
in response to" People V., Anderson supra, 6 Cal:3d 628 was an irriproper '-

: constltutlonal revision, (Id at.p. 186) Noting Amador Valley S
E admonition conceming “far reachlng changes in the nature of our bas1c
' g,overnrnen‘tal plan,” Frierson held that section 27 “accomplishes no such g
sweeping result”:_
- As we have explained, we retain broad powers of
Judicial review of death sentences to assure that each
‘sentence has been properly and legally imposed and to -
safeguard against arbitrary or disproportionate .
treatment. In addition, we possess unrestricted
authority to measure and appraise the constitutionality
of the death penalty under the federal Constitution, in
accordance with the guidelines established by the
United States Supreme Court. We are thus led to the
‘conclusion that the constitutional change worked by
section 27 is not so broad as to constitute a
- fundamental constitutional revision..

(Id. at pp. 186-187.)
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After Fi rierson came a trio of cases challenging initiativ'es that
" were enacted in response to holdlngs by this Court In Brosnahan V. Brown_‘
(1982) 32 Cal.3d 236 this Court upheld in 1ts entlrety another crlme
: measure, Proposmon 8 known as “The Vlctlm S B111 of nghts ” agalnst a
-chqllenge that it effected an invalid constitufienal reviS_ion. Among dther ‘
fhingé,-that ivnitiative ad'.c/led’ -éeetion 28 te'artiele I Ofthe state Constitution. .
- (. atp. 242.) _.In ne\./v se.ction 28, the Voters.v:adoptec:l‘ provislions; gover'ning’
| vrevstitu"‘tion' fér crime victims, safe scheefs, trutn-in-evidence‘ (requiring tnat
' relevant evidenee snall nof be exclnded in any crirnina‘l. pfeeeeding); ‘and
use'}of prior feleny cohyieti_ons.fer impeaehment and sentence '
| | enhancer‘nerit.'. (Id. at pp. 2424243_,.) |
| After holding that these provisions did net famount to a
quantitative revision, this Couft_ also fonnd th:at‘they,“did- not sufficiently
- ehange the state’s basic governmental plan to arnonnf toa qualitati\/e
B '.revievion: “Fro:n a'quafftative point_nf view, -Whife.Preposition 8 ..dees o
. accenlplisn snbstan’;iai changes'in‘our criminal jnstiee system', even in-
B ‘combination .th‘e'se chefnges fall conSi(fefably short of censfitufing<‘such far
'r,eaching chnnges_in the nature of our basic governm.ental plan as te

299

amount fo a revision . . (Brosnahan v. Brown, supra 32 Cal.3d at p.

260, quoting Amador Val’ley, supra,‘ 22 Cal3d at p: 223.) Flndlng that .~
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' “nothing contained in Proposition' 8 necessarily or inevitably will alter the
| basic goﬁ‘ernmental framework set forth in our Constitution[,]” this Court -
» held that the measure “did not 'accomplish a ‘reVision’ of the Constitution
 within the meaning of article XVIIL” (7d. at p. 261) |
o : Subsequently,'section 28(d) the truth-in-evidence provision,
was upheld agamst a further attack that it amounted to an rmproper.rev1s1on ‘
of the state Constltutlon (In re Lance W supra 37 Cal.3d at p. 891 ) In
Lance w., thls Court saw no reason to depart from 1ts Brosnahan decmon
'upholdmg Proposrtlon 8 in 1ts entlrety (Ibid. ) “The adoptlon of sectlon |
| 28(d) cannot be con51dered such a sweepmg change either in the
' .distributlon of powers made in the orgam‘c document or in the powers..
whrch it. vests i.n the judiciali branch-as to ‘con-s’titute a revision of the |
- Constltutlon ‘within the contemplatlon of artlcle XVHI ” (Id at p. 892; see
also People V. May ( 1988) 44 Cal.3d 309 311 [holdmg that the “truth in :
| ev1dence provrsron had abrogated the prior holdlng of People V. Dzsbrow
:(1976) 16 Cal 3d 101 that statements made in v1olat10n of Mzranda V. |
" ‘ .Arzzona (1966) 384 U. S 436, were 1nadmlss1ble for 1mpeachment
| purposes] ) |
_ Broanhqn and Lance W.v were folllowed.by Raven v.

Dezgkmejiau, supra, 52 Cal.3d. 336; which, oth,‘er'than McFadden, is the

3.
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only case ever to strike _dde apoftton of an initiatix}ebn the _greuvnd.that 1t A.

', was a qualitative revision-., The petitieners in R'a»ven‘ challenged Pr,opositidn._ '
115, the “Crime -Victim ’s Justice Re_fonn Act,"".as’ an invalid revision. |

Proposttton 1 15; as it was addres'sed By this Ceurt, "cdn:ld be} divided intd

- two parts Flrst the initiative amended the declaratlon in sectlon 24 lof

' Artlcle I that the Cahforma Const1tut1on would be 1nterpreted

- 1ndependently from the Umted States Constltutlon Proposmon 115 added

'vlang,uage to,tlns pt0V151on, whlchlstated: ~

In criminal cases the rights of a defendant to equal’
protection of the laws, to due process of law, to the-
assistance of counsel, to be personally present with

- counsel, to a speedy public trial, to compel the

) attendance of witnesses, to confront the witnesses

' against him or her, to-be free from unreasonable
searches and seizures, to privacy, to not be compelled .

: to be a witness against himself or herself, to not be
placed twice in jeopardy for the same offense, and not
to suffer the imposition of cruel or unusual -
punishment, shall be construed by the courts of this . -

o state in a manner consistent with the Constitution of
the United States. This Constitution shall not be

~ construed by the courts to afford greater rights to

- criminal defendants than those afforded by the
Constitution of the United States, nor shall it be
construed to afford greater rights to minors in Juvemle
proceedmgs on criminal causes than those afforded by

. the Const1tut10n of the United States

{d atp._.350.) |
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S‘eparate from this omnibus provision, Proposition 115 alS_o
added ~constitutional provisions denying preliminary hearings to defendan-ts |
icharged by 1ndlctment prov1d1ng that the people have a rights to due
process and a speedy and public tr1a1 settlng forth rules governmg Jomder
4 and severance of criminal cases, declaring hearsay »testimony admissible at
prellmlnary hearmgs and callmg for re01procal dlscovery in crimlnal cases,
- as Well as maklng various changes to the Penal Code. (Id at pp 342-346.) |

The Raven Court held that the omnlbus prov1s1on of .
Proposition 115 was ’arevisio.n. As amended by, PropOSition 1 l5, -section N
24 added language that “[1]n essence and practlcal effect . Would vest all B '
judicial interpretive .power, as to f_undamental cr.ir_ninal defense rights, in
‘the United States SupremeCourt._"’ (Id at p- 3:5-2.)' “California courts in
'c_riminal_ case_s would"no longer have authority to interpret the state
Constitution in a Amanner more protective‘ of defendants"'rights than |
extended by the federal Constitution as construed by the Unlted States
, Supreme Court ? (Id at p. 352. ) This change ¢ Would substantlally alter the

substance and 1ntegr1ty of the state Constltutlon asa document of

3 » 1ndependent force and effect »? (Ibzd) “t substant1ally alters the

preex1st1ng constltutlonal scheme or framework heretofore extensrvely and

repeatedly used byvvcourts in interpreting and enforcing state constitutional

35



CaseS':O97Cv-02292-VRW Document8-11  Filed05/28/09 Pagé52 of 112

v protections.” (Id. at p. 354.) Based on ’rhese effects,. “new article I, secti()_n
24, represents an invalid'revision. of the California anstitution.” (Icé.‘ at p.
355) N |
S Signi.ﬁcaflltly, the Raren Court riistrngnished this-prhyisibn '
| frorn the other cons_ﬁtutional and starutory changes'wroug_ht'hy.Prdposition .
1 15 It stated that l‘f[‘r]he additional‘cons'titntionai -ehanges cannot be
deerned matters‘whieh standing alohe, or in the .aggregate, sub'stantiallyl 3
: change our preexisting governmental;framewc’)rlk'.”v(]bid.) For 'this reason,
. the Court severed the omnlbus prov1s10n of. Proposmon 115 which it -
' 1nva11dated asa reV1s1on while upholdrng the remalnder of the 1n1trat1ve
(Id. at pp. 355- 356)
One year after Raven came Legzslature V. Eu whlch
concerned Proposmon 140 known as the “Pohtlcal Reform Act of 1990.”
'Among other thlngs Proposmon 140 1mposed term- llmltatlons on state
le_g‘rslato‘rs and constitutional ofﬁcers, p,l_ace'd bndgetary 11m1tat10ns on the
Legisiature and restricted legislat‘ors’ >pens'i'on r.ights (Lé;gisZature V. En,
vsupm 54 Cal. 3d at pp. 501 503 ) In reJectlng arguments that these o
: changes amounted to a constltutlonal revision, this Court sa1d that “a
unalltatlve revrsron mclndes one th_at 1nv01vesva change in thebasic plan of

California government, i.e., a change in its fundamental structure or the
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:foundational powers of its branches.” (Id. at p. 509.) No such change had
been made because “the basic and fundamental structure of the Legislature '
asa representatlve branch of govemment is left substantlally unchanged by
Proposmon 140.” (Id. at p. 508 ) | | |
: _ Further, Eu held that a revtsion must appear on the faced of the :
) measure: '“Our prior dectsions have made it clear that to find such a
revision, it must necessarzly or znevztably appear ﬁom the face of the
'_ challenged prov1sron that the measure will substantlally alter the basic
govemmental framework set forth in our Constitution..” (-Legislature V. Eu |
supra 54 Cal 3d. at p 510.) Propos1t1on 140 fa11ed this famal test because
- “the assertedly momentous consequences to our governmental scheme are
largely speculatrve one_s, dependent on a number of as yet unproved |
.premlis‘es.'” (Id. atp. 508.) Therefo're; “'[r]'_esolt/ing', as we must, all doubts |
kin fa\}ortof the initiative proCcss " this Court 'concludedd“}t-hat nothing on the
face of Proposmon 140 effects a constltutlonal revision.” (Id at p. 51é see -
~ also Rzppon V. Bowen (2008) 160 Cal App 4th 1308 1315 1321 [followmg
Eutohold that term limits initiative was not a constltutl__onal rev1s1on] )
| More recently, in Professzonal Engzneers zn California
Government V. Kempton (2007) 40 Cal. 4th 1016 (Professzonal Engzneers)

this Court followedA_mador Valley in upholdmg .Proposrtlon 35, Wthhl
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removed a constrtutional restrictlon on the ability-of governrnental entities
to contract wrth private ﬁrms for archltectural and engmeerrng servrces on "
pubhc works pro;ects (Id: at p. 1023 ) Propos1t10n 35 wasnota
' qualltatrve revision in that it d1d not “usurp the Leglslature S plenary

‘ author1ty to regulate prrvate contracting by pubhc agencles ina global
' sense” and the Legrslature retamed some authorlty to- amend the 1n1t1at1ve

by statute. ({d. atp. 1047 ) This Court could not agree “that Proposmon ,'

. 35 creates such far reachlng changes to our basrc govemmental plan as to-

amount to a revrswn 7 (Ibzd quotlng Amador Valley, supra 22 Cal 3d at
' p.223) o
3, Whether Petltloners Theory, If
' Accepted, Would Expand The
. Definition Of A Constitutional
~ . Revision Beyond This Court’s.
. Existing Jurisprudence And The -
" Possible Effect On Existing " '
' Constitutional Provisions Enacted By .
Initiative Amendments .
In urglng th1s Court to ﬁnd that Proposmon 8 1mperm1s51bly '
" revises the state Constltutlon petltloners make two arguments Frrst they
- contend that Propos1t10n 8 alters the underlymg pr1ncrp1es on which the
: Constltutlon is based by severely compromlsmg the core constltutlonal

pr1nc1ple of equal protection and by deprrvmg a vulnerable minority of a-

‘fundame,ntal right. Second, they assert that the measure effects a far-
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| reaching-change to the nature of California’s 'govemmental plan by
| preventing Califomia courts from exercising their traditional'ﬁmctien of
| pteteeting the equal protection rights'e’f a minofity deﬁned‘ by a sUspect
_ _classiﬁcation. (Sttauss Amended Pet,p. 8,9 21'"see CCSF seC'ond '
. " Amended Pet. pp 24 35 see Tyler Amended Pet pp 7 8 'Hﬂ 17 19) Each
_ of these assertlons and ‘the. questlons they raise about the 1mpact on’

e‘x1stmg initiatives, can be dlscussed in turn,

.a. - Whether Proposition 8 Should
Be Considered A Revision =
~ Because It Takes Away
. 'Fuudamental Constitutional
. Rights From A Minority .
Defined By A Suspect ‘
: Classxﬁcatlon

With respect to equal protection and ﬁindamental‘ rights, the

".. '-St_rauss‘petitioners state that Proposition 8, “would work a dramaﬁc', |

| sub_stantive"change to our Constitution’s ‘underlying principles’ of - .

individual equality, on a scale and scope never previouslyv'condoned by this

o Court.” (St_rauss_ Amended Pet.,, p. 12.) If permitted to stand, they warn

that Proposition 8“‘Wou1‘d.st’rike di‘rectly at the foundatienal constitutional
principle of equal protection by estabhshlng that an unpopular group

may be- selectlvely strlpped of fundamental rlghts by a simple maj orlty of

- ‘voters (Id. at p 16.) Thus the Strauss pet1t10ners frame the issue as

; .39 .
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-“whether the initiative process may be used to enshrine i in our Constltutlon

dlscnmmauon agamst a dlsfavored mmorlty with regard to a fundamental
right.” (Id. at p 18.) S1m1larly, the CCSF petltloners assert that ‘
Proposmon 8 is invalid on grounds that “the initiative power does not -

permit voters to divest a politically unpopular group ‘of. rights conferred by

 the equal prOtectionc'lause.”l (CCSF S_econd Amended Pet., p. 15, 1]-34'.)

Petitioners’ contention that Proposition 8 is entirely without .

- .precedent, either because it takes away. oonstitut'ional rights generally or

equal protectlon rrghts spe01ﬁcally, must be assessed in light of th1s Court S

) dCCISIOIlS upholdmg 1n1t1at1ves challenged as 1nva11d revisions. ‘This Court -

, _has upheld as val1d amendments measures that deleted or added prov151ons -

of the Declarat1on of nghts or that 11m1ted 1ts provrsions. (Raven V.

S Deukme]zan supra 52 Cal; 3d at pp 342 343 350 [upholdmg addition of -
- artlcleI §§ 14. 1, 29 and 30]; In re Lance W supra 37 Cal 3d at p. 891

L [upholdmg add1tron of artlcle L, § 28(d)] Brosnahan . Brown, supra 324

Cal.3d at pp. 260- 261 [upholdlng repeal of artlcle L § 12 and add1t1on of

K artlcleI §28] People V. Frzerson supra, 25 Cal 3d at pp 186 187

[upholdmg add1t1on of article I, §,27., hmltmg»arucle I,§ ‘6].): Th1s Court

has also allowed the initiative process to be used to change s'p'eciﬁc. -

'-ﬁmdamental rights. As the'dec_i,sions_. upholding amendments to the

40



Case3:09-cv-02292-VRW Document8-11- Filed05/28/09° Page57 of 112 -

" Declaration of Rights demonsttate; such decisiens _have implicated rights :
Cdnsideredtas'i fundamental in‘ our system lo'f justice., (Inre Lance W., supra,'
| | 37;Cal.3d at p. 891 '[amehdment effecting enfo'rcement of _ri'ght to be secure
"against unreasoneble' search .an’d seizure-].' Br:osnahan.i). .Browﬁ 32 Cal‘.3d"
. at pp- 260 261 [same] People 2 Frzerson supra, 25 Cal. 3d at p§ 186-187
[right to be free from cruel or unusual punishment] )
ThlS Court. has suggested that the voters_ might iise._the
| initiative ptecess to delete an er.itire section of the Decl'aratioh of .Rig‘hts.
| | Commentmg on the adoption of article I, sect1on 28(d) hvhich .hmited the
'i use of the exclusmnary rule thls Courtobserved “The people could by
‘amendrrient of the Constltutlon repeal sectlon 13 of Artlcle I in its entlrety
i (ln re Lance W., supra, 37 Cal 3d atp. 891 ) ‘Section 13 protects the right
,of the people to be secure from unreasonable search and seizure. (Cal
;Const., art. I, § .13.) U_nde'r thls reasohlng, section 2_8(d) cQuld not be_a
: revision: “The adoption of section 28(&) which Iaiffect's enly one inCideﬁt of
that ghéré‘ntee of freedom from unlawf_lilf search and s'e'i-z.ute,‘ a judicially
eteated 're'med)t for violation of theﬁguarantee,fcahripti be considered such a
“sweeping change either in the distribution of iaowers made in the erganie

docﬁment or in the powers which it_ vests in the judicial branch as to
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constitute a reuisioh of the. Ccnstitution izifithin the ccnteinplation of Article
XVIL” (ln re Lance w., supra 37 Cal.3d at p 891.)

| Petitioners argument also must be reconc11ed w1th the
subsequent hlstory of Hawkms V. Superzor Court (1978) 22 Cal 3d 584,
. which concem_ed the constitutionality of proceduies for pros_ecution by
 grand jury indict_rnent. ,In‘Hawlcins, this Court held that “an accuSed is
 dernied the etlual protet:tion of the iaws guaranteed by'anicle I, section‘j\,. of
.the Califcrnia Constitution When prosecution is b}i indictrnentand he is
. deprlved ot a nrelimlnary hearmg and the concomltant rlghts Wthh attach o "
When prosecutlon is by 1nformation ? (Id at pp. 586- 587) Thls Court
o concluded that “the denial of a postlndictment preliminary hearing deprives
: '_ .A the defendant of ‘such fundamental rights as c‘ounsel, conf_ircntation, the
right to p-ersonally appear the right-to a hearing before a judici.al officer,
| and the rlght to be free from unwarranted prosecution These guarantees |
ai'e expressly cr 1mp11ed1y grcunded in both the state and federal
B :COHStltutIOIlS and must by any test be deemed “fundamental 2% ' (Id. at pp
' 592 593 (citation omitted)) Yet new section 14.1 to the Declaration of
| Rights, added by Prop031tlcn 115, abrogated the equal protection ho_lding -
in HaWkins, and, “as such, a defendant indicted in balifomia is no longer

entitled to, and indeed may .not be afforded, a postindi_ctment pieliminary_/ )
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hearing or any other similar i)rocedure.” (Bbwéns v. Superior .Cou};t (1.991) :
1 .('3a1.4‘th 36, 39.) This Court recognized that “[t]he thy reés‘onable
interpretatiloln éf Pro'pbsitioré 115is thaf arti'd,e I; §e¢tion 14._41, Wés
- 'bu‘rIA)c‘)sefully‘ infended to abrogate the equal protéction ahalysis’ undérlyiné
the spbéténti\}e ﬁolding‘in Hawkins.” (Id. at p. 44.) Thus;? “the voters’
adopti-on of article I, section 1_4A.1, must be seen as. . . limiting fhe séiope' of
~th.e state cbnstituti‘;)nal fight' to eéual lla_ro_tection.. ..asit relatéé-to the
: éoﬁStitutionally 'fnanda;ced indictment process.” (Id .a't p. 45.) And yet_
Ravén chéracterized this éhange in fhé C'OnStitutio?l, Qenyiﬁg a righ’t
i protectéd by equal'prbteétion,"as r'elating’only to an “isélated rriattef[]” thét
g coul& not'be; deémed to f"substanti;ally changé our’preéxis‘ting‘ governrﬂeﬁtal | |
framework.” (Raven v. Deukmej?én_, supra, 52"C'a-1..3d at p 350;) ‘Taken
. 'to‘gethlef,. Ravéﬁ and Béwéns‘_ éppeaf tp-l;eco_ghize that the voters fnay"‘den)f.
fﬁnd_émehtai figﬂts. protécted by tﬁe equal pTQtectibn c1au§e;

| 'Hm\zyever, thié case raises a furthér iss'u'ej‘not conéid_e_red in Ih¢ '_
'eaﬂiér casles.l ‘Specifically, this Court has held tﬁat limitiﬁg maﬁiagg to
.' opposite-sex un.io.ns'discrir_ninatéé on seXuél Qrient'ét'ion,vand ﬁérfher held,
that “stafﬁtes, impésing'differentiél treatment on thé baSié of sexual
orieﬁtation should be viewed as Vcons::ti.tutionally suspect unde r th'c .

California’Constitutioﬁ’s equal prdtection clause.” (In re Marriage Cases,
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supra, 43 Cal 4th at pp. 840, 843) And tﬁis Court has held that the hisfory
»' of invidio‘us discrimination agaihsf gay men and le,sbi.ans supports 'stri;:‘g
, jﬁdiciél sb‘rutiny of ciassiﬁcationé fhat discriminate against them. (sz'd.)
-In ig{/;)king suspect classification ddéﬁriné, 'petitionérs_ appe;ar |
to cohtehd that the analysis of whether ai.constitutional change is an _' |
arﬁendmént ora -;evisiqn should include m‘attérs béyond the féée of th.e’. ‘
- .ini.fiative. This would be én épparen‘[:._pﬁangé in t_hé legél(tcst; Prev_iously,
this C,'(‘)ur't has held thaf a revisiqr; ‘v‘"rnl'lst necéss&r_ily or i;%eﬁtab?y appédr
| fr"om z;he face of thé challenged ‘prc-),\vl'i'si'o.n;.”' ‘(Leéislqturq v Eu, supra, 54
' "C51L3d at p. 5.‘1‘0.)' Legal challe‘rllgés._tto in‘itiativels.as'»improper fevisiéns j -
. havé h'istdricalljbeeﬁ cons.ider,ed‘rnorc: like jsingl"e-.su“bj ect rgle' challenges,
which can be heafd pre;eléctiqn, and unlikg substantive ¢6nStituti6nal
: éhalllfcnﬂées‘, whibh a.ré usually c.lisfavdred'ir:i-‘a ‘pre‘-e_lvectibr‘l' c_ohtexf bcééuse'
. _of'their potéhtié]’ to diSrupt Clé(;tio'nsi. (]n.de/pe"n'd_ent'énejrgy Producers
Assn. v McPherson (2006) 38 Cal4th 10,26,- 1:029.)" o
| B Petftionérs’ apparent legal ‘th'eory might prové problemaﬁf_: if
| applied outside the speCiﬁc context of In rélM_c‘zrr'ilagé Cases an,xd." ,
_ Proposition 8. If a court is .confr'ohtéc_::i witﬁ_an initiative a-ddressiin‘g ‘a‘rig-ht ,

not yet deemed fundamental or a classification not yet deemed Sﬁspe’ct, that

a4
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court .wQuld find 1t éxtremely difficult to pre\}eht the electorate from vbtjn‘g
on ‘the initiative or to invalid’ate the iﬁitiaﬁ?e post-election.
For exampile, coﬁsider the dgéiéidn by the Massac_husetts' _
Su‘ﬁréme Judicial Court in Goodridge v. Departn%@nt of PuZ‘)licA Health B
" (Mass. 2003) 798 N.E.Zd 941, 961, which held that the Massachusetts’
éxclusion of same-sex coﬁbleé-féile'd even ratidnal b_aé_is rev"iew. Bécause.it
: _reached this conclusion, thét court deciinea.to consider wh¢.thef the -
| 'r‘narrié'lge e?cclu'siop denied a ﬁlﬁdaméntél-righi or im?ﬁcated a suspect
clas's:iﬁcétion.‘ (‘Ibid.‘) If this Court h_ad.adopte& Goodridge’s exact holding
in Ir; re Makridge Casés,_ Wou_ld a stﬁsequent initiative attempting to bar
’ samesséx marriagé be. ‘an'ameridment ora fev'isiOn? In bfhér lwords, should A
 the disﬁr;cﬁohl 'betweén an amendment and a‘r‘evision turn on the prveci's‘e'
-legal reaSc;ning_ u's.edvby(' the’ Cbuft in 'r:e'ac_hing its .conclusion‘? Such %1 fuie s
| raiSeS' the possibility that the judici.ér'y r‘ni'gh’_t ép}ﬁear fo ir'lsﬁlaté, its rul_in'és .
froﬁ ;th,e initiative proceés by deeming céftéin 'righfs as fqﬁdafnehﬁal 6r'
o é‘eﬁéin élassiﬁcatioﬁs. as suspect rather than dec'ic.i”ing constftu’tiénal
- qugstions on narrower grduﬁds. .
x “Respo_n(.ie‘nt respectfully submits tﬁat? while petitioners
present importént con_cemé about the use jof thé initiative process to limit

~ the rights of'minOri'fcies, any potential expansion of the test for findinga
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revision also raises important questions. In answering these questions, this
Court must also consider well-settled prin_c'iple‘s that guide judicial review '
-of the initiatives:

Although the legislative power under our state ‘
Constitution is vested in the Leglslature ‘the people
reserve to themselves the powers of initiative and
referendum.’ [Citation omitted.] Accordingly, the
initiative power must be liberally construed to
- promote the democratic process. [Citation omitted. ]
~Indeed, it is. our solemn duty to jealously guard the
- precious initiative power, and to resolve any ’
- reasonable doubts in favor of its exercise. [Citation
omitted.] As with statutes adopted by the Legislature,
~ all presumptions favor the validity of initiative .
measures and mere doubts as to validity are
1nsufﬁ01ent such measures must-be upheld 1 unless their
unconstltutlonahty clearly, posmvely, and
unmlstakably appears. [C1tat10n omltted ]

(Legzslature v. Eu, supra 54 Cal 3d at Pp. 501 502 )
b | ‘Whether Proposmon 8 Should
. Be Considered A Revision
Because It Prevents The .
Judiciary From Protecting
Constltutlonal Rights.
. With resbeét to the impact of fropqs’iti‘on 8 on the
o foundational poWers of the judiciary, the petitioners view the measure as
¢ffécting a far-reaching change in the nature of the state’s basic ; |

governmental plan by preventing California caurts'from exercising their

core, tréditiona} constitutional role of protecting'established' equality rights
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of a 'rriin'ority defined by a suspect classiﬁ(iétiéh. (Strauss Amended Pet.,.
pp- 12,}35-44'; CCSF Second Amended Pet., 1:;13.28-35; see also Tyler
Amended Pet., Mem., pp. 7-8.) For ¢xaﬁ1ple; fhé Strauss petitioners argﬁe
that Proposition 8 “would substantiall'yalter the system of checké and |
baléncés ;[hat is ﬁindamental,to the strucfure of ouf consﬁtutional'system.”
(S‘traAuss‘v Amended Pet., p. 36.) Just ;els eqﬁal préte_ction is a‘h underlying N

: constitutional prindii;le, “tﬁe court’s au'thor,ity .tb inferpret.and 'apply. the_
'gﬁarantee of equal pfot'ection is é core j'lidiéial'fu.ﬂp-fion that plays a cénfra’l ]

* role in the systef;l of checks'and Balaﬁ;ﬁes méndated by the s_é_peir‘atién of |

‘ ipO\QVerS'.” (Id at p 36.) Iﬁ betifioners’_view, Préﬁqéitién_ 8 ~‘;W(5ﬁid énﬁrely

- strip theicOurts of authority to enfofce the gﬁgrantée of eéﬁél'protect_ibn .

: whe?e, judicial authority is Qrdinarily at its height” and ‘;_Woula Strike‘
dire‘ct‘lAy. at the ﬁeaﬂ of fhé :alldcatio%l of legislaﬁve and jl.ldicial.lcOmi)etAen'ce

‘ in.'alway- that :fl,-md'améntally ‘a‘lté_rs‘ the separation df 'p’owers' éoﬁiemplatéd..
by oﬁr existing cqnstitutionéi scheme.” -'(]_bid.') ThlS 'Would render |

. California couﬁé “powerléss to énfor_ée the guéi.rante_:é of equal prOteéﬁdn

fora hiétOriqélly stigmatized :and disédvantaged:minobri'ty _Wifh regard to the -

. exercise of a ﬁlndamental ri_ght. .(Id. ét p42) Therefore, the pctitioﬁerS' -

* conclude that Proposition 8 would signiﬁcantly altér the system of checks |
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and balances mandated by the state-Constitution and is invalid because it -
was not adopted through the revision process. (/d. at pp. 42-43.)
Petitioners’ c_ontentions are based on'an expansive view of

the impact on the judiciary of Proposition 8. But P'roposition 8 does not

-exp'ressly- expand or diminish the poWers of the judicial system. After

passage of Proposition 8, this Court retai‘ns the-same- authority,to interpret

_and apply the state Constltutlon 1nc1ud1ng the equal protectron clause that

it possessed before the measure S approval by the voters.

As noted above, this Court has upheld initiat-ives ado:pting

constitutional amendments 'aimed at setting aside-judicial decisions

- (Ravenv Deukmejzan supra, 52 Cal. 3d at p. 348; People v. Frierson, 25 .

Cal 3d at pp 186- 187 ) These demsrons amount to a recogn1t10n that an -

rnltlatlve proposrng_ to reverse a judicial decision by changing the

. Constitution does not invariably constitute a revision rather than an _

amendment. ¢
Further Proposmon 8 does not alter the 1ndependent force
and effect of the Cahforma Constltutlon Unhke the proposed amendment |

struck down in Raven, Proposition 8 does not created a forced llnkage

- between the Court’s interpretation of the California Constitution'and :

rulings of the United States Supreme Court on analogOus-portions of the
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federavaon_stituthioh. The state eqﬁal protection clause rérriéiné an
| .indepcndent source of Arighfs" .th'.at this court may interpret indg:péndénﬂy Qf
the federal_Constitu;ci‘on. | | | |
Ih addition, Califomia cdurts retain .authoritif to interpret and -
’. 'apply ‘Propositio'n 8 itself. For example, this Court is ‘not précluded ffom
» ri;ling on whether Proﬁosition 8 applies fetfoacitiyely f(_) r»narfi_ag.;é‘s
'QCCUI"I'il‘_l'g be’fdfe th.e -No'vembe,r 4, 2008 election. .Nothiﬁg 4precludes :,st.ate" -
_courts fyOm' con’sidering wﬁether Propos;ition' ‘8 is cthisteht with thé
' fgd‘eral Constitution ju_ét‘ as this ‘Court di.d in striking down-the -initiﬁtive at‘A
- issue in Mulkef v Reitman, supra, 64 Cva1.2d 52.9, 545, éffd. sub nom.
" Reitmariv. Mulkey (1967) 387 US 369 [holding that Pr‘op"‘ositiAorAlb 1.4,-
_ which had added a provision to the C_al.i.for'nia Coristitution_'.'giyir;g ‘p_r_c‘)p'erty.v
owne;rs‘;absol'_ute di’s.crét_ion.”. in deciding to W'hom:to‘ seil, l.'eas.e“ (_)f rent ;their-l '
| pr_opérfy,'consﬁtutéd raciai djscriminati’dn in violatioh of the_Foﬁrteénth
- _Améﬁdfnent].) |
| : ivThis Court has qphéld initiatii}es that ﬁave made ‘signiﬁéaﬁt _
' 'éhang"es in _é‘alifbmi,a’s gd?éfnmeﬁfal structuvre;v Ambng, dthef thiﬂgé, th1s .
: Court.has upheld iniﬁativ‘es that éhahged the state property fax‘ System_ :
’,(Amaéior Valley,v.supr.av,_zz Cal.3d 208); altered the mékeﬁp and Operaﬁoﬁ

of the Legislature (Legisldture v. Eu, supra, 54 Cal.3d 492), and made
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major changes to the criminal'justice-system' (Brosnahén v. Brown, sﬁpra,,
'32Cal.3d 236). In order to find that Proposition § is & revision, this Co_ur_t -
| wouldhav‘e to ﬁnd that its effect on the judiciary is closer to thc):“;-)rovisiOn |
struck down in Raven than to the types of phanges'that this court has
pr'eviousli uphéld. | |
- 4. The Effect Cf Pet—itioﬁérs’ 'P_r_op_osed T'e.s‘t For
T - Revision On The Initiative Process And On
' - Existing Constitutional Provisions Enacted
By Initiative. - - -
| | Petitioners’ proposals for d,ete'rminihg whether .an‘initia,tivle -
-Woulci e“ffec't‘ a revisiqﬁ;dr améndr_nent of the Constitution, Based ona | 4
meaSure"s A‘effect oﬁ fdnd-arhental rights f&)r sﬁspeét clas‘sif.icapi.()rié,.-rgis.e. .
| additional -iAssues‘ COnéem.ing‘thé s.cope of the initiatiVéﬁrdcess an& thé ‘
'irr;paéfon that p'ro.céssh if 'an‘yFOf the proposed testS"\vye:.re adopted by this
o CQurt. : - | | | |
; : Fo,r'example, one factor bearing on this 'qu.ést'ion is'tjhe' |
underlying purpo-sle_ sefved by establisﬁing di_ffei_'ent p‘;Ocedufe:s for |
changing the Const_it_ut-iOn and fé;,inakirig the fef/isioh pfocésé 'mo;re
| curﬁbersome than the procesé for an amendment. The differentiatioh
Bgtween “revise” _and.“amend” “is not mereijz bétween Atwo WOrd.s.;‘ﬁ.l.of.e.
'a‘cc‘urat.e‘ly'it is béﬁeén two procj_'edures and be;cwe‘e'nA their feépectiye ﬁ(-::lds
of appiiéation.’? j (McFadden v. Jordan; supra, 32 C‘a»l.‘2d at p. 347.) This |
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" Court ha's‘ suggested"‘that the revision provisién is based on the principle
fh_at "(.:(v‘)m'prehensive- changes’ to the ‘Consiituﬁbn 1‘require' rﬁérevf(;rmality,
g ldis'c'u'ssion and delibcration. than is ava_ilable.t‘hrough the initiative p'r‘oces’s.”_ ’.
‘ ,(Legislaturé V. Eu,.;vup;{a, 54 Ca,l.?a.d.at p. 506.) 'As one ’comrrien'tat"ér has
: writteﬁ, “Preyent_ion of logr(;lli:ig:aﬁd Vétel; coilﬁisién are irﬁplicit ﬁdl'iCies
of thve nonfévisi_oh_ reQuirefnen_t.” (N ote,_Préelecﬁo_n Judicz'ql Review. .
b' T akmg the Ihifiéﬁvé in V_otef.Pr’otectiOﬁ (198‘3) 71 ,Cal.L».Rev. 1216, ',1'224’
- - These principles suggest that Proposition.8 should bé -t_réated
asa reviéiqﬁ, if this Court cdnétludes“ t:hét_it-is the..’.c'ype of measuré that 3

r_equires greater deliberation fhan _6_rdinari1y W(')lild. b_é offered:b'y the

'ini‘t'i'ativé process for proposed ameﬁdment or if the voters ‘co‘uld' not
: re.as(.)nabl_y, be eﬁpe_cted to ihfonﬁ themselves of the rﬁeasure’s'-fainiﬁ.cations
‘v‘[.h_l.“Ough.the gléétoral proéess;. Pétitioﬁérs, howéﬁér, have not suggested -
that-P_'rOposi'fcioh 8'. i_nv.olved impropér liogr'c_)lling or'vo'té‘r' confusion. Nor
ﬁave they suggésted that the ééﬁs’equenc’;es of Pro.po'sitionﬁ8 wérﬁ:' hof :
| "capablf«: of wide discussion and cbnsider:ation' prior to the clection.
Moreover, one maj legitimately ésk h’OW.' the rule advocated
| l:')’y péti.t.i’on‘er‘.s would be appl!ied-to"fﬁtu're ,prop'osed initiative ﬁ)easures. At

. the very least, it could create uncertainty as to when voters may use the |
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- initiative process to adopt constitutional 'amendments affeoting competing
: iriterests. ‘(Cf..T iﬁsley V. Superi'or C'our't(i983) 150 Cal.App.3d 90, 99 .,
[reooghizing that Propositiort 1, approved bybtfo_'ters. in 1978, which |
" arnended state Constitution’s equai proteetiorl cleuse; sjgrliﬁc_antly aitered :
fCal_iforrria equal protectron'taW- as it applied to'schOOI desegregation].)
The potential'ilﬁpaot'on me-a;ur'es “thatt}'fetve ‘o_een 'adoote'd oy
: the t(oters érld are now 'considered petrt.'o_f the ISettled' law of Ca_l'iforn_ia |
should also be considered. For exdm’ple .PropOQition 98, approved by the "
Voter; in 1988 a:mended the state Constltutlon by “settmg a minimum level .
for monies to be apphed by the’ state for the support of school d1strlcts and '
- ‘..commumty college dlstrlcts' (8 Wltkln Summary of Cal Law (10th ed
R ‘2005) Constltutlonal Law p. 582 § 1002' Cal. Const.~ Art, XVI § 8(b).)
. -Under the Callfomla Const1tut1on educatlon isa “fundamental interest.”
g .(Serrano V. Przest (1976) 18 Cal 3d 728 768 ) Under petltloners -
.formulatron of rev1sron/amendment analys1s would Proposmon 98 1tse1f be
| unoonstttUtlonal as an 1rr_1proper rev1sron or, even if not, Wou‘ldt the voters
, vh“.“’e tﬁé right to charige or abotrsh the providiOn through the initietrve
.process? |
| Similarly, Propo.sition 209, adoiote_d in 1996, amended the

Declaration of Rights in the state Constitution to prohibit affirmative action
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by public entities. (Cal. Const. art. I, § 31.) Among other things, this

- proposition added language providing that “[t]he state shall not

discriminate against, or grant prefefeﬁtial treatment to, any individual or ]

. group on the basis of race, seX, color, ethnicity, or national origin in the.
bperation of public émployment, public education, or publié» _contraéting.”

' (]bi'd.) As with Proposition 98, would petition_ers’~ afgument' invalidate

Proposition 209 as a revision or, altérnatively,-rémove it errh further
amendment?

Respondent s_u_bm-its that these faétOrs_vshouldﬂ be considered

along with the contentions made by petitioners and the other issues

diécuséed herein in deterrriining whether Proposition 8 should be'deemed -

- an invalid revision or a validly enacted amendment. -

'B. Issue Two: Does Pfoposition 8 Violéte -
. -The Separation Of Powers Doctrine -
‘Under The California Constitution?

'1. The Separation Of Powers
Doctrine Would Not Appear To .
. Present An Independent Basis
On Which To Declare -
Proposition 8 A Revision Of
.- The State Constitution

‘The California Constitution provides’fof the separation of

governmental poWerS among the three branches of state government.

- R '(Bz'xby‘v. Pie;no (1971) 4 Cal.3d 130, 141.) “The powers of s‘t.ate
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govemment'are legislative, executive, and judicial.” Persons ‘charged with
the'exerciSe of one 'pew‘er rnay not eiercise either of the others exeept as
permitted by this Censtitution.”-: (Cal. Co’nst.,l Art IIL, § 3.)
| The separatien of powers eloctrine “lirhits the authority of one.
of the three branches of goverrrment to arrogate to 1tself the core functlons
| ,4 of another branch.” (Carmel Valley Fi zre Protection Dzst V. State of
’. : Calzfornza (2001) 25 Cal.4th 287 297 (Carmel Valley) ) “The courts have '

: vlong recog-mzed that_theﬂ primary purpose of the separatlen of powers |

- doctrine is to prevent the eombihatien m the hands‘ ofa single persen- or
| group of the basic or fundarhental Ij)"o.wers ef governmeht."’ '(I‘bid., internal
brackets and quota‘rioﬁ m_arks omitted.) .‘ B

Notwithstahding these principles,-hewever ‘it is Well ,

hnderstood that the bl.ranches Share: corhmon boundaries and no sharp
'hne between thelr operatlons ex1sts ? (People v. Bunn (2002) 27 Cal.4th 1 -
14.) “Indeed, ‘the ¢ sensmve balance underlylng the trlpartlte system of
B governmenta assumes a certain degree of mutual over31ght and influence.” -
(Jbzd;) -. '

s In their"petifrons, the St,rausv‘s ahd CCSF petit‘ici)nersj l‘raise'th'e :
.:separatien of powers rioctrine in support of their contenﬁoh that.

Proposition 8 revises the Constitution by altering the fundamental functions
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. and powers of the judiciary. (See Strauss Ar;ieﬁd. Pet., pp. 4:0-43; CCSF

- Sepond Arhend. Pet.i pp. 30-32.) Fér exﬁmple, in Straﬁss, the petitibn.efs -
diséuss ‘separ‘atibn of powers in th¢ coﬁtext of their argurﬁcnt tﬁat -

Proposition 8 wbuld revise the Cbnétitﬁtion by .preﬂlenting the cburts 'from
exercisit;g their unique constvif[utional responsibility tq protéct thé equal

1 protéctidn rights of miriofitieé. (Straués Amenld. Pet., pp ‘_35-43.)» And the
CCSF petitioners sﬁggest that Proposifipri 8 alters the sf:péfati_bn volf poWers
by‘ “tranéfer[ring] final _aut_horityl over the eqﬁal protection rights Qf

' unpépﬁiér groups from thejudic‘iziry toa barc political majority.” (CCSF
Seéqhd‘.Amend. Pet., p. 30.) | |

AddréSsing this assertilon in mbfe depth than is done in the | |

- CCSF Petition,.} the St;auSs petiﬁ_oners argue,"that Propo.s’itiph. 8 fvould 'sfrip

fhe'coufts of the éu;choi‘*ityv to énférce‘ the gUaréntee of Aeqﬁal pfotéctioﬁ an'd.

o : thereby .séstfi-ké direétl_y at t'hé heart of the. aﬁocation of legiélative’ :and |
jludicial c‘dmp‘c’ténce.iﬁ a wéy that ﬁllndame'ntally’allters tﬁe- separation of

f 'i)c;wéré bontefnplated by our éxisting:éonstitutiénal scheme.” (Str-a‘usé
Amend. Peﬁ, p- 4(1 ) T‘he};;add,' f‘By'restricting the courts’ tradifioﬂa)
aﬁthqrity to invalidate ‘such ovértly disc_rimihatory measures, Propoéitidn 8
v#ould‘ significantly alter the syéte_m of cflecks and balances mahdaféd byl. .

our Constitution.” (Id. at pp 42-43)
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Tﬁe Strausé and CCSF separation of powers arguments might
.- be bettef a’sseis{sed: under thé ruEr_ic of revision-versus-a:ﬁendment aﬁalysis. : .‘
To thé exterﬁ that these petitioners are raising concerns about diminiShment |
of judicial power as érevis,i_o'n of fhé- 'Constitutioh, those co'hce;jﬁs are
| addressed above. | |
Oﬁ the'éther_ hand, the _Tyler. petitionérs fais_e separafion of
-' p,dwers as gﬁ independent baéis on :Whicl; to find that Prdiooéi;tion.AS cduld__ .
y not bé Vaiidiy, eﬁaqted by tﬂe 'electorate, .(Tyler Pet., pp. 9-11.) The Tyler
' petitiéﬁers assert that “[.u]ndér‘fh’é separation of poWer,s doctrine, ;tﬁe |
, Législature A_may not'_t'lnde‘:‘rftaké fo re_adjudicate"cbntr'ove’rsiés that havg been
. litigatéd in the "éourté and regolVEd by a final judgmeﬁt”" ‘(Tyler Pét.; p.
10, quoting Superior Court v. Couniy of Mendo,ciho {1996) 13 Ca1;4th 45,
53 (_Menc{bcino_).) Re’lying on thié.se.:ttled rule, thé Tyléf'befitioneré cqnfeﬂé : ‘.
R tha_t:“the‘separatibn éf p(.)yv'(;rs~ doctrine is viélaféd [iﬂ an initiative
effectiveiy readju.d.icétes. cdntrqveréies that wer-e'll-itigatec'l and seﬁled by the.
_courts.” (bid) | - | .
o Tovthe éktent the Tyler pve'ti’tion'ers'v suggest that the ihitia‘tive
. . process rﬁay neVér be used to abrogate Iega1 holdingé annbuﬁced by th‘is
’ .Court, their‘argument“seems Contrrary' to existing authority. (‘Sée‘e.g.

A.Peop'Ze v. Frierson, supra, 25 Cal.3d at p. 18'6;187 [upholding initiatix}e.‘
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' allt)ro.ga;tihg People v. Andérspn, sup}*d, 6 Cal.éd 628]; Bo-vt;ens V. S’uperior:
Court, Su;pm, 1 Cal.4th at p.-39 [recogniéir_ig that Proposition 115 |
ab_'rogated equai prdteption hoiding in Hawkin;s' v<.l Sﬁperior Court, supra,
22 Cal.3d 5841].).) ASA this ‘CourtA has said, ‘.‘[s]ebaraﬁqn of pow‘er.s
.'pr'inci'p'les do not préclqde the Legisléﬁre f;ofn' ér’nendi_ﬁg a statufe and
épplying the éhaﬂgc to both pénding and future céées;” (People v. Bunn, "

o s@r_a,.2‘7‘cal.4tvh atp.17) B | -

Ind§é_d, “W'ith‘. r_égard to ’functio'ns évef which one brénbh of

- . government poSSesséé primary 'aﬁd'inhérer;t'pqwér, the othef_ i)rar;oheS (io

»ng')t necessarily violate the separation of powers doctrine simply because

‘they undertake actions that affeg’t those core functiéns?’ (In ve Rosenkrantz .

(2002) 29 Cal.i4th 616, '662[) “[Tjhe sepafation of pov;f_ers doctrine is
| Vilq’l‘atedonly .Wh'elfl the .all'ctions,of a bfanch»- of goyérnment_’ defeat ér
' rhaterially _:impair th’é inhérent' f_unctiéns of a‘no.the;; bfahch.”' | (Ibid.) o
| "'-This"(.?ouft' Has l.oreviously. ‘applied‘theée ﬁrinciples tt; :
- legislative encroachments on judicial functlons “In the cbntext of g_ss_erted_ |
' legislati\{g gncrqachmeﬁt on the judiéial powef . , _alth_ougﬁ Wé havéil
" invalidated lggislative r‘neasuresj that woﬁl'd defe‘;ét _of 'r:rlate‘fia'lly impair this

court's inherent power . . ., we have rejected separation of powers claims
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Wh’eri no matéfial impairmenf appeared.” : (Carﬁ%el Vqlley, supra, 25 |
Cal_.4th atp.298.) | | |
| ) : For exémple? in Carmel .Valley, the _Suprem‘e}'Cdurt cited :
H_zgstedt v. Workérs’ Comp. Appeals Bd. (‘1981‘) 30 Cal.3d 329, as a case in
_ Wthh the Legisiatufe had def_eatAelcri or ’matefially impéired_ the Court’é "
A.~inherent' ﬁower. Hustedt hejl.d'th_a_t the LégiSIature Vi(jlatcdvthe se'p'aratioﬁ of
'iabwers doétriné by b'_e:s"to_vs}ing,.r 'the pdwef tovdisc.ip"linc‘: aftbméyéon the
Workers’icblnﬁénsvatibn Appéals Béard. (4. 'at_‘pp.:339'-341v.) ‘fIri;
.puljp:orting' to bestc‘)w‘the power to disciplin‘e':' attornéys upon'ti‘lek.BOard, the
‘ chislémre;overreach'e.d 1ts ltfé;d_i.tioﬁally“re‘cog'niz‘e_'d authOrity, under the
poIiée power, to fegulate the prapfic,e of .lav‘v.” (d. at'"p'-. ‘341_) - _

On thé _o_thér.hand; Céfﬁze] quley ~cited Méndoﬁno as .a’case |
in Which é iegiélatiﬁ}e .ac‘t.did ﬁOt rr'lafer._iéllyv infringe upon the separéte ‘ : ‘
g Pchré of:.the' judiciary. In Méndécino, .this‘ CoUrtb consflju;ed‘ the facial |

¢onstitutiona]ity of vGov'e'rnrnent_Co:vd.e séctioﬁ 68108, Wthh author'i;'ed
~counties io déclare unpaid fuflough days that would require closﬁre éf f[hé ,
courts al_Qng withvother county ofﬁces‘. (Mendocino;.s»upfa,bw' Cal.4th at | .
' Ipp. 60-61 ) No‘sepafaitionof péwers_.violat.io.nl was preseﬁt: “[_I]f cannot
r_easd’nébly be suggested that, undef any favrid all cifcumstgnces, a c;ount}"l,’sv , |

designation of one or more unpaid'ﬁirloﬁgh days pursuant to section 68108
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neeesscirily Will_‘defeat’ or ‘materially impair’ a court’s fulﬁllment of its" |
cOristitutional duties.” (Id at p. 60.) Nor'didth‘e 'Legislature's actiori
“inevifebly threaten the inlegiity'or independence of the jiuli‘cial preCess”.. :
.. (‘)rintrude. lipoii "‘thej'udge’s de‘cisidnrriaking process or the indepeildence |
of the judicial role.” (Id. at . 65.) |
- | ;Here,; on it‘si face, Proposi’tio‘ia 8 does not -purport‘to “defeat or
. materially impair” the C'ourt’s ebility to fulfill its coﬁstitUtiorial duiies. Nor,
| unlike'the provision struck doiz\in 1n quen, does 1t change constitutional
- erovisions ina Way that tﬁreetens the ability of the judi.ciar}-/ to iilterpiet the
, C.alifernia‘ Constitiitiqn as an ind_epenclent document. On the other hand, "io
‘the extent‘the Tyler.}lnetitio.n_erfs, like the Strauss ’anil CCSF petitio‘ner:s, '
direct iheir conterlﬁ,Ons to the showing tliat would establi‘sh"a _consti’iutiohal .
- revision, this iesue h'ais beeri vaddiesSed'above. |
A E -Of eoiirse, "‘.‘Atliere ai"e' some functioné perfoiriied by the
judicial branch',that ihe _Separeiion of poiil}er doetrine prohibité the -
- Legislature from exercis.i_n‘g .under ainy_ circumstances.” (Mende.cino, supra,- _. :
: ,13 Cal.4th at p. 61 .)‘ "‘[W]hile the Legislatuie enjoys very l)roacl " ,.
geivernmental power urider QUi eonstitutional framework, it does‘,‘ not
'_ possess the‘authority to review er to readjudieate final court judgmenfs ona

o caise by _casel)asis.” (Mandel v. Myers (1981) 29 Cal.3d 531, 549.) Fer
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'exa.mp_le, in Mandel, .fhe Court held that Wbile the ngislafufe could enact
“generally applicable sfatutbry rr'leasure's” to limit state eXpebdit’ures, it
could not reject'a particular aﬁomey fee awérd because of its 'di_sag"reement
}.Vith the merité of a final cobrtjudgméﬁt ~r'e'n.dered‘in_the cas‘e_.‘ (Id. at p.
- 551 |
" Arguably, aﬁ in’itiaﬁ\}e measure that. purpbfted to set aside a- |
- court ‘juld.gment in the mannér disalloWed by Mandel miéht be‘.de'e'me.d é’ ‘
. cbnstitutional,reviéibn. vBut the Tyler petitioners mispléce their rbliance o.n.
this.rul'e.f'.(See Tyllver Pet., p. 9.) ngérdless of other c_oﬁcéms that _may.be'
. 'exb_ressed regarding Prppositiorl 8, if cannot bé reas'o.nably conétrﬁed --and
| shoﬁld nbt be construed -- as seéking to rbadjudicafe_ spebi‘}f;l'c courf ‘ |
| _‘iudgm‘ents.; (Cf. Schulman v. Attorney. General (Maés.'ZOQb) 850 N.E.2d
505 , 50'6-597 [Holdihg- thét a propt)s'ed initiative thét \;v’ou'ld hayé banned
safﬁe-séx ma_ir;ia’ge 1n '_fesp‘(')ns.e to the Méssaéhuéett}s Supremb_ Judicial
- CO@rt’é de_:éision in Gbodridge .v.,D.epar_tmént of Public Héalth, supfa,’ 7'58 :
' NE2d 941; was not in'valid qnder prOVision of Massaéhuseﬁé Cbnstitution
: pli'vohibit'ing, inibiati’ves that reverse a judibial decisionj.)

This approach is consistent with ‘this. Court’s .h‘ol_di:n'g in
. Professionﬁl Engineérs, supré, vx;hich, in. addition to ﬁndi_n'g thab the

~ constitutional amendment implemented by Proposition 35 was not a
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revision, held that it did not violate the separation of.poweré .by diverting a
legislative function to the executive branch. (Professional Engineers,
supra, 40 Ca1.4f.h at pp. 1044-1045.) “[TThe -sett‘ing of policy with respect
~ to p_fivat_e contracting is a legislative matter and, therefore, a proper subject -
_ qu_ the électofajce to exercise its legislative aﬁthority through initiative,
» which is what the electorate has done.” (Id. at p. 1045.) Similarly, it is not .
imp‘érmiss‘ible for fhe’ Vofers, when done through avalid améndm‘en‘;, to
exercise their authority through the initiative process to alter legal
~ pronouncements issued by the courts.
- C. _Issué ‘Thre‘e:‘ If Proposition 8 Is Not
- Unconstitutional, What Is The Effect,
If Any, On The Marriages Of Same-
sex Couples Performed Before The
. Adoption Of Proposition 8?
1. Legislation Is Pr_ésumed To Operate
~ Prospectively Absent Express
. Language Or A Clear And
- Unequivocal Implication That It -
Applies Retroactively. '
“It is an established canon of interpretation that statutes are
~ ‘notto be given a retr-oi,spective operation unless it is clearly made‘.to appear
 that such was the legislati\}e intent.” (detna Casualty & Surety,'C'o. V.

Industrial Accident Com. (1947) 30 Cal.2d 388, 393.) This principle.

“reflects the common hnderstanding that legislative provisions are
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presumed to operate prospectiVely, and that they'should' be so lnterpr_eted

unless express language or clear and unavmdable 1mpllcat10n negatives

the presumpt1on » (Evangelatos V. Superzor Court (1988) 44 Cal.3d 1188

1208, quotlng Glawnzch 12 Commonwealth Land Title Ins. Co (1984) 163"
Cal..-App.?:d 263,,272.) “‘Retroactivity is not favored in the law. Thus,

[legislative] enactments and -admi'nistrative rules will not he construed to

' have retroactive effect unless their language requrres thlsvr‘esult ” (Aktar V.

' Anderson (1997) 58 Cal. App 4th 1166, 1179; quoting Bowen v,

f .Georgetown Unzverszty Hospztal ‘(1988) 488 U.S. 204, 208.) ; |

| [ The presumpt1on agalnst retroactlve leglslatlon is deeply
: rooted in our jurisprudence, and embod1es a legal doctrine centurles older

E _ than our Repubhc. Elementary,cons1derat1ons of .falrness dictate that '

' individuals sh'ould have an opnortunity 10 l{now what the law Ais and to
conform théir conduct accordmgly, settled expectatlons should not be
hghtly dlsrupted ? (Landgraf v. USI Film Products (1994) 511 U S.244,
265 footnotes omitted.)- ThlS Court has emphas1zed thls presumptron 1n
other citations to the United States _S'upreme COurt:

| Justice (now Chief Justice) Rehnquist succinctly
captured the well-established legal precepts governing
the interpretation of a statute to determine whether it
apphes retroactively or prospectively, explaining: “The
principle that statutes operate only prospectively, while

judicial decisions operate retrospectively, is familiar to .
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g every law student. . . ... This court has often pomted
- out: ‘[TThe first rule of_constructlon is that legislation
must be considered as addressed to the future, not to'
 the past. . . . The rule has been expressed in varying
. degrees of strength but always of one import, that a
retrospective operation will not be given to a statute
- which interferes with antecedent rights . . . unless such
be “the unequivocal and inflexible import of the terms,
j cand the manifest intention of the legrslature e
(Evangelatos V. Superzor Court supra at p 1206 1207, quotlng Umted
' States v, Securzty Industrzal Bank (1982) 459 U S. 70, 79- 80 1tallcs
- omltted)
| 'T'hu.s “California conti'nues to adhere to the ti'me4h0nore.d'
: principle ... that in the absence of an express retroact1v1ty prov1sron a
: statute w111 not be apphed retroactlvely unless it is very clear from extrmsw
sources that the Leglslature or the voters must have 1ntended a retroactlve o
apphcatlon (Evangelatos V. Superzor Court supra, 44 Cal. 3d at 1209
accord Myers V. thlzp Morrzs Compames Inc (2002) 28 Cal.4th 828, 844
: [“[A] statute may be applled retroactlvely only if 1t contarns express
language'of retroact1v1ty ‘or 1f other sources provide a ,clear and
. unavoidable implication that the Legislature intended retroactive ._ '
application.”]. This principle applies equally to initiative measures
* approved by the Voters.' (Id. at p.1209 [applying presumptionl against’

retroactivity to Proposition 51]; Rosasco v. Commission on Judicial
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Performance (2000) 82 Cal App 4th 315 323 [followrng Evangelatos and

holdmg Propos1t10n 190 Wthh amended state Constitution not

' retroactive].) “In1t1at1ve measures are subject to the sarne rule‘s_ and canons

of statutory construction as ordinary legislative enactments (Rosasco V.

‘ Commzsszon on Judzczal Performance supra 82 Cal App 4th at- p 323))

For example in Evangelatos this Court held that Proposmon

' 51 (the Farr Responsrbihty Act of 1986) was 11m1ted to prospectlve ]
: application because 1n-part “we find noth1ng in the language of

Proposmon 51 Wthh expressly 1nd10ates that the statuite is to apply

retroac.tlvely (Id at p 1209. ) “[A] falr readmg of the propos1t10n asa

- whole makes it clear that the subject of retroact1v1ty or prospect1v1ty was

simply not addre_ssed.” (Ib_z.d.) Further, E_v_angelato‘s found thata

- | retroactive application could not be inferred from the ballot materials : (Id. '

at pp- 12()9 1221 e “Defendants can pomt to nothmg in the election - -

‘ brochure materlals which prov1de any comparable conﬁrrnatlon of an
. 'actual intention on the part of the drafters or electorate to apply the statute
| retroactively ” (Id. at p 1211 ) | |
i

1

T
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2;  The Measure’s Plain Language And
Ballot Materials Demonstrate That
Proposition 8 Operates Prospectlvely
And May Not Be Applled
4 Retroactlvely
Applymg these ﬁmdamental pr1nc1ples of statutory
construct1on leads 1nev1tably to the conclusmn that Proposmon g, even if
3 found oonsti_tutional_,l.has‘ only prospeotiue applicationand may not be
: applied retro'actively.; Nothing in the'measure"s plai.n‘ .language _‘fekpres.sly"’ :
_ protfidesforvretroactive application.‘ Nor do :the measure or.the ballot
materials “clearly a_nd unatfoidably’; imply that retroac'tiVity \lvas lntended -
by the drafters‘ or the el‘ectorate. . o
At theoutset, it must be reo0gnized that Proposition 8 may |
" not be' cOnstrued as "declarln-g.exist‘ing lavtf prior to the NoVember 2008
election to "be contrar'yto this éourt’s declsion ln Mavrriaée'» Cctses.I j_“When
this court “finally andld‘eﬁnitively" interprets a statute the Legislature does
‘not have the power to then state that a later amendment merely declared
. ex1st1ng law.” (Carter v, Calzforma Dept of Veterans Aﬁ‘azrs (20006) 38
Cal.4th 914, 922; see McClung V. Employment Development Dept. (2004)
| . 34 Cal.4th 467, 470 [“After the Judlclary deﬁmtwely and ﬁnally 1nterprets

a statute . the Leglslature may amend the statute to say somethmg

 different. Butifi it does so, it changes the law; it does not,merely state what - :
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the law always vya‘sv.”].) Thus, notwithstanding Propositibn 8, Marriage
vCaseqs re.:r:nains‘the‘ d‘eclar'a'tior.l of the éonstitutionality of state law befér‘é
the eiection. Inétéad, the issue is whether Proposition-8 fnay be -

| _.retroactively applied to.existing marriages tha"c Were lawfully redognizcd | ,
. and sholer_nnized’before the .measure’s approval by the éie;;torate. )

.Propc;éiti‘én 8's text, which states ‘tﬁat “[ojnly ,rﬁarriége

betwegn éfnén‘ and a Womaﬁ ié valid or reco.gr.lizédi_r; Californié,"’plaiﬁly

dées not include aﬁ expre&s retl;oagtivity c,léuse: NQr 4n'1ay retroactivity be

' inferred frofn _suqﬁ language. (See Myers v. Philip Mc;rris Cfompaﬁies, [nc.',. .
supra, 28 Cal.4th at p. 843 [ambiguity requi;éd bsta’.rufe‘. to be read as
unarribigﬁously proépecfiye]'.) As .this Court ha»s}vlsaid, “tﬁe ti-me-hor_loréd 3
..presumptidn' agaihs;c retroactive applicafion ofa s_tatqt¢ e would be

| m.'eaning'less'if v[suc'h] 4\'{ague bhfascs ... were qonsiderg:ﬂ sufﬁcienf to

. satisfy the.:,t,e_st ofa ‘cleaf rﬁaniféstaﬁc)n’ ... oran. ‘ur~1_equivqlca‘1 ahd

: inﬂékible’ assertion of the .. _._[s]tatute’é retro.ac't_ivityl.’.’ (Ibid, citations a.'nd .
“original Brackets omitted; aécorci, Californians fé? Disab_ili@ Rights v.
'Me@n s LLC (2006) 39 Ca.l'.4th-22'3, 229-230 [“[T]n mod/ern tirﬁgs, we

- have been qautious ﬁo;; tQ infer the Qote?s’ or the Legislature’s intent on the

subject of prospective versus retrospective operation from ‘vague
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' phr'ases’ ... and ‘broad, géneral}languagc’ e in statutes, initiative |
. rhéasures and bail(;t bamphlets.”.’].). ' |
| 'Furthgr', ﬁothing in the exfrinéic Baﬂof rriaterials sﬁpp’orté .
_such an inferénce undér the exacting stahdafds thaf have been épp'liéd‘ by
o .Athis‘ Cogr't. For example, .in fhe voter Aguide‘ distributed to registered vovté’rs,
the -6fﬁéial Tiﬂ‘g and Summary édvis:ed-v;é.ters that ﬂ‘le: méasure would
-changé the Califor_nia Constitution to elirf'linatev'the fighf of same-sex’
- éoupi’és to marty in Califomia andvsu'mmarized the.sp'eciﬁ‘c‘term-s of the
. vmea:sure. '(Balléf Pamﬁ., G‘en.. Elec.' (Nov 4, l2008); Official Titlé and
' Suinmary for Prop‘o‘si'tio‘n 8, RIN Exh, 14, p. 5 4.) BUf the title and, .
éuinrhéry did n_bt Suggest that thé .measure wbu-l_d impact existing marriages.
(Ibid.) Further, the Anaiysis by the Le’gislatiVe Analyst ndtea that, aé a
. ;e'slult‘AQf this Court’s decision AoAverréllin.g'Pr'oposi"gionfz'z, “marriage
" between individuals of the ‘s’am‘eb.s‘ex is _currenﬂy x}alid or r.ecogllflize.ld.\in ,thc
- state.” ([d; a_t p. 55.) But; as with th'ea__titl'c-: and su'rnma{ry,'thg_-Legislative.
'Ahaiysf did not infofm VOters that th.e‘ i-m'p‘ort‘ of t_hé f_héaSure Wqﬁld be to
o retroéctively Véici thOusaﬁaé of éxisting and legai .n_;al"riages.‘ (Ibi;ciij
Méreovér,_ the Ballot_arg_urﬁenté for énd agéinst the me‘as‘ure
never claimed that Propositi;)n 8 'woﬁld have s@ch a far;reéching ré‘[.fo‘active

e'ffect., In the official voter guide distributed to registered‘voters, the -
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proponents argued that a vote of “YES on‘PropOSition 8 does three simple
’thlngs It restores the defi mtzon of marriage to what the vast maj orlty of - |

| Cahforma voters already approved and human hrstory understood marrlage
to be. It overturns the outrageous deczszon‘of four activist Supreme Co'urt
judges' Who ignored the will of the peop_le. It protects our childrenﬁ from |
'_ being taught in piiblic schools that ‘same—sex'marr'iage’ -is,the same as
traditional marriage.” .(Id. at p. 56.) 'T.hei'r argurnent in rebuttal states.

. :“"Your YES Vote on Proposition 8 means that only marriage between a m.an‘
“and a rvoman will be vahd or .recogmzed in Callfornia regardless 'of when .
- or where performed ? (Id. atp. 57. ) Nor dld the opponents of PrOposmon . B
8 address the possrble retroactive e'ffect:of the imt1at1ve in either the ,\ |

- argumen'f against Proposition 8 'o'r .thve rebuttal to argumeni in favor of

| Propo_Sitionj& (Id at‘ pp. 56-57.) Noihing in 'these materials WQﬁld have | B
alerted an ihforined voter tha’t‘P\roposition 8 coul,d'be construed .as .' |
retroactive'. | | |

It is Worth noting that the proponent's of the measnre hegan

.their argument Wivth the aSsertion that Proposition 8 is ;.‘simple and | B N
'._straightforward. (Id at p. 56) Surely, if Proposmon 8 were SO ° simple‘

. and straightforward” as to encompass existing marrlages as. Well as future -

a marriages that impact would be clear from the measrire 1tself or from the
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| ~ extrinsic materials. The pf'oponent_s.’ own charéotg:rizat‘ioh of the rrieésure B

o belies an intent to make‘ it retrbactive'. |

Thué, While the argumehts in favor of ?ro‘positio’n 8 state théi
measﬁre is inte‘hded‘tQA “do three simﬁlé things;” none would |
- unémbi.guously. suggest retr('je_tctiyé'éffeét' on existing .séme-'s;ex 'marfiages. |

Thé re_buttai to th}ei opponérits-‘of P_ropdsition 8 vagUely states fchat o
| Cai_iifomia law will 'recoghize a marr'iage oth_béﬁvegn a man and a woman

“regardl'e‘ss of wheﬁ or where péffdmied’.” But f[_his isol'atec;lvalndlambiguOus '

Stétement conféined in é rebuftél to lap argumént is insﬁfﬁciqnt to cast aside
' '»thé iaedrqu principlé of n'ori-.r'etrioactivity’. As this Court hés nofed, “if the )
r¢t1f0active_ app‘li‘cati'on. had been ;broﬁght to the attention of the el_.ecto,raf_e; it.
might well haifé detrﬁcfed’f"r‘om the popularity of-therﬂeasﬁre.”

' :(Ev&nge?dios_y. Supé}ior C’ourt, supra, 44 Cal.3dla_t p 1»2»19.). The.zs.ul:)j,ec.:t_
| of retroacti\fity waé ﬁot put té the '\iioters, and thls _,C_o‘urt éhould ﬁot lightly )
lnfer that voters cOﬁtgrripléted that this wduld be‘-the' _outcorﬁé from voting
. ) i.n‘faxv/ovr of fhe meaéure.’

- When é co‘gi‘t’ seeks to divine fhe.legislvaﬁvé ~purpéée, “‘.[a]v
| Wide \}afiet:}/j of factors may illum’inaté the llegi'slétive'_ desigﬁ, ‘suqh as
3 | é»ontext, the ;)bjeCt i;‘q-'view, tﬁe evils to be remec.licd,‘ the history éf kt}-1‘e ;imes

“and of legiSlétion upon the same subject, public policy, and |
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contemporaﬁebus constru‘ction..’” (In re Mqrri‘aé_e ofBouquet ('1'976) 16
Cal.3d 5‘83,- 587, quoting Alford v. Pierno (1972) 27 Cal.App.3d 682, 688.)
| As shéwn by the plain language of the measuf,e and the ballot maté'rials; ‘
'providéd_ to Voters,.sﬁch factors as context, purpdse‘ and c:onstructi.on o
' milﬁétg against retroactive app.lic'at.ion. |
o Nor cioés cc‘)nsid'era_tioniof . '“fhe hisfory of th'.é ﬁmes and of |
legiéléfion upoh' the same subj ¢¢t”'su_1$port an inf¢fén¢e of retrqactivi.ty.' .
"(See E{ange'Zatos V. Si{perio} Court, suprd,'44 C,al.3d‘at p. 1211 l[asséssing S
vthes{el fadtors in éonstfu_ing.iﬁtent of initiative proponents].) 'Far; from
| sﬁpporting retroéctiVity, these factdrgstrpngly indicate thét a
| kr;owlédgeab‘lg- voter re‘édiﬁg Propdsitiqn'S aﬁd ﬂie Balth niéteriaié Would
héve .czonélﬁc.ied that _fhe' r.nea__sure.,l if enacted, Wol.ﬂ_d‘ api)ly bro:spective‘ly' to
. lpé_llrSOn'sA conte_mp‘lél.ting' maﬁiagé bﬁt not fetfééétively to exiéfing marriagcs;
At- thé time the p,r;)'po‘sed"i.hitiative'fﬁéeﬁure Was belng d-raftAed,ihe -
propk')ne'nts,' iﬁtérvéﬁéfs in thié action, were'weil avs"/a‘_rf-:ﬂzthaf the issue of )
same-sex méfriégé Wés' pending in this Cc')ur‘t."It_ réquired'littié,imaginatibn
| tb recognize'thét s‘ame-.séx marriages would occﬁr'legéily before the. ‘
N9Vembér 2008 election if this (llou.rt; as it in. féc't did, 'foun_d‘that statutes
' »préhibiting such mafriages were ﬁnéor’lstitut.ionakl.f If the ‘pfo'po‘,n“ents' had

intended not only-to ban same-sex marriages pr_ospect_ivély but to also void
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| existing same-sex marriages, they could have easilyv phrased the measure to |
enpreSsly address this‘ eontingenc’y. (See ibid. [i‘[i]t appeats rather clear
| that the drafters of .Pronosition‘ 5 1.; in ofnittin‘g any provision With regatd to
R retrantivity, must:h’av.e tecognized that the statut'e‘ Would not be applied
.. retroaetivel_y.”:])i The propo.nents' ‘fail.ure' to do 50 underscores that tne |
' pre_sumption égainst retroectivity'is not’overcOm‘e by Proposition 8.
| 3. Added Factors Establlsh That .
' Proposntlon 8 Should Be Declared To |
Have No Retroactive Effect On -
‘Marrlages Entered Into Before The
- November Election.

In addition to the pfesumpti‘on etgainst;_fetfoactivity,bse\ieral
éd'ditional factors dernOnstrat_e th.at Proioo‘sition 8 shonld be limited to so
thet it operates oniy prOspectively and nas no.retfoacti.ve effect on
_ mamages Iawfully entered into prior to the November 2008 election -

‘ V-F or example [a]n estabhshed rule of statutory construction

| - requifes [a eourt] to .constru’eistatutes to-avoid fcons’titu’ti*orial inﬁrmities,”=
| (My"e'r's_vv. Phillip Morris Coii1pa’nies, Inc., Suprc.z,.'28' Cal.4th at p. 846.) -
Plainly, even if Pfoposition 8 is upheld as a Vallid"cons_titutional |

o amen'cirnent, its retroactive application to existing in'arriages would, at the
'ver}’f least, roise signiﬁcant issu'es. under the United:State_s Constitution. In

* the absence of clear direction from the voters that the measure was.
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‘_ intended to be.retroa_ctive‘, it should be -interpretedto avoid these questions.
This can be accornplished by limiting its scope to future marriage
applicants.

Moreover ‘I[r] etrosnective leéislatiOn . may not be apphed

- where such apphcation impairs a vested property right without due process

| of law ? (In re Marrzage ofFabzan (1986) 40 Cal 3d 440, 447 ). Of

course, [v]ested rlghts are not 1mmutable the state exercising its pohce

poWer, may 1mpa1r such rlghts when considered reasonably necessary to '

'protect the health safety, morals and general welfare of the people.” (In re

" Marrzage of Buo[ (1985)- 39 Cal. 3d 751, 760- 761 ) In determlnlng whether

a retroactive law contravenes the due process clause ‘acourt con51ders _

“such factors as the»s1gn1ﬁcance_'of the state interest served by the law, the

- i_mportance of the retro'activ'e application.of 'the law to the Iet”fectuation of.

.-that interest, the exte'nt of reliance up_on'the forrner law, the legitimac}r of
that reliance the extent of actions taken on the vhasis. of that reliance, and '}
the extent to 'thh the retroactive applicatlon of the new law would disrupt
those actions.” (In re Marrzage of Bouquet (1976) 16 Cal.3d 583 592 ) It

: has been suggested that “it i 1s upon the sole question of whether or not there

has been reliance upon, or the reasonable expectatiOn of the continuance of,
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B preexisiing law thaf constitutionality :ofl rétroactive legislation deﬁends.”
‘ (Flouifhoy‘v. State ofCalzfomiq (1964)230 Cal.App.Zd'SZO, 533.)
| Here; rétro'acti\.(e appliéati'on of Pfopoéitio_ﬁ 8 to existing
: éamé-sex marriagés would overturn the settled expébfaj.iéns of couples who
.éntéred into tlilése‘marriages in reliance on the hblding Ai_n AMarriage. Cq;.es.
Gi{rgn the strong pfesumption against retfoéctive_. statutory applicéfioh, the |
v.es‘te-:d interest that these couples have in the cor‘ltinu.e.d.ex'isteﬁc'e of theif
'marriagés'sh_ould not l'je. 6vérturried in fhé absence of clear _d.irection. from
- fhc voters. | This is particularly true gi"}en that fnany life-éltering dgciéibﬁs |
haye undoubte_dly beén made by newly.married ‘ﬁersohs in the Waké of | ;
: ‘)F\/[a;?riagej Cd&és. Thése.decisions may irivolye such ‘mafterAs‘ as éstate- |
planning, child-rearing, and pfoperty ownership. Nowhefe 1n the .ballot
méteﬁals do the propohents advancé a féasbn WHy the i)ublic interest would
‘be served by inierferiﬁg with sﬁc_h interests by voiding the marriages.
| ':As this Court has ;ecognized, “[i]nfthe .i'nte'vrest .éf finality, .
.'unifomiit‘y' and pr’edicta_bilit}"/, fetljbactivity of marital proﬁerty statutes |
,él”;quld be‘res'ery'ed for thbse rare jnstanc;és thn suéh _disfuption is
| necesSafy té prorﬂote a Signiﬁcaﬁtiy important stat.e'i‘nterest.” Unre ‘_

Fabz’aﬁ, supra, 40 Cal.3d at p. 450.) Without Questioh, existing marriages
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aré no less desewing of protection from being deél-ared V.éid by retroactive |
’ apﬁlicatiqn of a newly eng¢ted amendment. | ' |
| Mogeover, it has ‘long been re’cog;li'zléd that obj e¢tion to
retroactivity may be made “Whére . . the 6bligatioﬁ ofa contract . x is
impaired.” (McCann v. Jordan (1933) 218 Cal. 577, 579 [upholding

retroactivity of statute where “we have no COnira;it and no vested right.”];

- see (7 Witkin, Summary of Cal. Law ( 1th ed. 2005).Constitutional 'L_aw-,' &

_ '6é3,, pp 1017-.1(_)18 [‘;‘A retrospective law is inﬁla'l_id e if"it -Co‘nﬂicts with
’ cértain cdnstitutiohél 'protections,_é.g'., ifit . . . impairs'thé obligation of'a.
| | cbntfact.{”].) Califomié Iéwlr_ecogniz,es.that “»[m]iar'riage is a pers.on:al |
relation arising_ out ‘of a diyil cbn_tracfc . to which thé éb_ns_ent‘ Qf i:he partiés
g ; Caﬁéblg 6f r_nakiné that ’c‘:ontra.c‘:t‘is' nece’ssary.".’ "('Fam. Coﬂé, § 300 |
.[eyipluding langilage .'“between a man ar':ld‘_a Woma_n”_str‘ickeri as
. uhconsﬁtuﬁona‘l 1n Inre Marric_’zge C’ases, _supr&, 43 Cal,4th at 'p. 85~7]')‘
S Thése factors hélp disting’uish -th'isl c'als;e frorﬁ vthe:situét-ib.n.. |
| fééed by this Court in .Lock)‘zer.' There, this Court ruled that the
appfoximately 4,000 sérhe'-s_cx marriagés SaﬁétiOnéd by the City and |
o C.ount‘y.c‘)f S‘an Franciscé “rlﬁl;ét be considered void aﬁd of no 'leéalcffect .
frbm their ince.ption’," becaus‘efhcy d1d nof comply with state .law..whe_n they

were entered into. (Lockyer v. City and County of San Francisco (2004) 33
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Cal 4th 1055, 1113 ) Unlike Lockyer the crucnal dlstlnctron here is that -
persons have entered 1nto marnages that were legal at the time of
fermation. A' |
.It has been Widely rejdorted 'that thdu'sahds of same-sex
veohples} ha\re been rnarried het_weeh'- JUhe 16, when shch marriages .could- be
3 .larzvﬁrlly ‘recog.ni}zed_ in'Cailifomra for the ﬁ.rst tirhe, and the {passe'ge of
. Proposition 8 en Neverriber 4. The lieehs_es issued_.for these couples di‘d
not contravene anyjlaw' of rhe s‘rete of California and, as ’a'r'es_ul'tﬂ of
Marriqge Cqsés, these _marriages Were not unlanul on ’rhat hasis. Those .
sanre-sek eouples‘v;/‘ho relied on Califhrriia law to enter.rntoi_legally' . :
receghized marriages, like any married cour‘.;le,}‘ae well‘ars their other farnily .
memhers-.ar'ld their comxhunity,:have settled expec’ratiens regarding ‘thelse
: ’ma;riages’tha'r deeerve ]lp‘"rotectior_l.v AThe‘ Cdu‘rt shQuldf_declare that these
: maniag.es 'remain ?al"i,d and reeognized in Cali.fo'rh'ian_otwithstdndi_r‘rg’ the
lpaesage of Proposmon 8.
- D. Proposntlon 8 Should Be Invahdated Even If |
. It Is Deemed To Amend The Constltutlon_ |
Because It Abrogates Fundamental Rights -
Protected By Article I Wlthout A
Compellmg Interest
“ Respondent Attorney'General is the chief Ala\rv ohfﬁcer of the

sta_lte.‘(Cal. Const., art. V, § 13.) In that capécity, he is duty bound to |
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v uphold the whqle of the Constitution, not only the People’s reservation of
the initiat'ive potVer; but also the.People’s expr‘essiron of their will in the. | f
: »Constrtuuon s Declaratlon of nghts (Cal Const art. 1, § 1)) In
reconc1l1ng these separate const1tutronal protect1ons Respondent concludes
g that the initiative power cOul_d never have been 'intended to give the voters
-an -unfettered prerogative to ar‘nend the Constltutlon for the purpose of
' deprlvmg a dlsfavored group of rrghts determrned by the Supreme Court to
'_'be part of fundamental human liberty.
| ‘_This caSe concerns the"right. of 'same-sex couples.to marry, - '
which this Court has determmed to be part of fundamental 11berty But the
- lssues ra1sed here g0 far beyond the 1ssue of same-sex marrlage
Petitioner‘s’ arguments could as well be raised by aproposed amendment,
resurrectmg a ban on 1nterracral marr1age 'a proposed amendment

proh1b1t1ng a class of persons from adoptmg chlldren ‘ameasure denyrng

11. In this regard, the Court noted that, “In P'erez V. Sharp . the court
did not characterize the constitutional r1ght that the plaintiffs in that case sdught to
‘obtain as ‘a right to interracial marriage’ and did not dismiss the plaintiffs'
constitutional challenge on the ground that such 1 marriages never had been
- permitted in California.” (In re Marriage Cases, supra, 43 Cal.4th at p. 811; cf,,
* Naim v. Naim (Va. 1955) 87 S.E.2d 749, 753 [refusing to follow Perez becaise g
~ the ruling “is contrary to the othérwise.uninterrupted course of judicial decision,
both State and Federal as pornted out in the dissenting op1n10n with which we
agree”].) c :

12. See,e.g, Inre Adoption of Doe (Fla. Circ. Ct. Nov. 25, 2008) 2008
WL 5006172 [mvahdatrng initiative statute barring’ homosexuals from adopting
children] :
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» employment to a class of persons a measure prohibiting unwed couples :

generally from serving as foster parents Al

a measure quarantining persons
w1th a dlsease, or forbidding them from holding employment;'¥ or a

measure forbidding landowners to lease or rent to a'class of persons, and

denymg that class of persons the r1ght to enter into contracts Lef

At bottom, the questlon is Whether r1ghts secured under the | 3
. state Constltutlon S safeguard of llberty as an znalzenable right may'
- 'mtentlonally be w1thdrawn from a class of persons by an initiative

t7

' amendmen L -Although petltloner‘s have couc_hed therr 'complamt in terms

13. See 1978 Callforma General Electlon Propos1t1on 6 [forblddmg
homosexuals from worklng in pubhc schools] RJIN Exh. 11.

]4 See Arkansas 2008 General Electlon In1t1at1ve No 1, RJN Exh 16.-

- 15. See 1986 Cal1fom1a General Election, Proposmon 64 [AIDS] RJN
: Exh 12 1988 Primary Electlon Proposxtlon 69 [same] RJN Exh 13.

16 See Lozano V: Czty of Hazleton (M D. Pa. 2007) 496 F Supp. 2d 4717,
555 [“Hazletor, in its zeal to control the presence of a group deemed undesirable
[undocumented residents], violated the rights of such people ‘as well as others
within the community”’]. : -

17' nghts protected by sections other than section 1'in article I may or
may not be encompassed by those expressly identified as “inalienable” by the
- Framers in section 1. Slmllarly, after the 1849 and 1879 Conventions, the right to
. safe schools has been expressly identified as “inalienable. » (Const., art. I, § 28,
subd. (c).) Although “privacy” was expressly added to Article I, section 1, in -
1972, nevertheless at least insofar as the right includes the principle of personal
autonomy, the right to privacy was reasonably encompassed by the right to liberty.
(See Hill v. National Collegiate Athletic Assn. (1994) 7 Cal.4th 1, 28-29.)
Respondent’s suggestion here is intended to encompass only initiative
- amendments that diminish or abrogate the right to-liberty, which has been
expressly guaranteed by the Framers in the 1849 and 1879'Conventlons in art1cle :
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of the amehdment-revision dichotomy, this litigation, perhaps for the first
~ time, poses a more fundamental question: Is the initiative—Aan‘iendment
power Wholly unfettered by the California Constitution’s protection of the
People’s fundamental right to life; liberty, and p’ri'vacy? '
This Court must consider this question, not only be_cal_ise itis -
“part of instant dispute, butvalso'because its resolution will serve as -
- precedent to guide the analysis of future proposed amehdments that purport - -
o impair fundamental rights. Aocor_dingly; re}s‘hohd"ent proposes a means
: of preserving a clear dis.tinction. between amendmeht and revis_ion, while at -
. the-same time giving appropriate weight to righté,-that the Supreme Cotlrt
has deemed to be a fundamental.
1.  Article I, Section 1, Enjoys A -
‘ Privileged Status In The Plan
- Of The Constitutional - ‘
Conventions As The Essential
. Safeguard Of Indnvndual
' _Freedom '
Both the-1849 and 1879 Constitutional Convehtions declared .-
| hberty to be one of the “mahenable” rlghts that are. secured by sectlon 1 of
 the Declaratlon of Rights in artlcle I of the Cahfomla Constltutlon Others

included “acquiring, possessmg,.and protectm-g property, and p_ursumg and :

| obtaihing safety, athd happiness.”: (Cal. Const., art. I, § 1.) The Framers’

I,'section'l. '
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purpose in declaring certain rights to be “inalienable” was to place_these '

fundamental rights of citizens beyend the power of the Legislature or the
. "Executive to abro‘gate; As both this Court and the United States Supreme
. Court have ree,ogn'ilZed in the context of the Bill of Rightfs'; the federal

. analogue to California’s Declaration of Rights:

- The very purpose of a Bill of Rights was to withdraw
" certain subjects from the vicissitudes of political
controversy, to place them beyond the reach of
majorities and officials and to establish them as legal
principles to be applied by the courts. One's right to.
life, liberty, and property, to free speech; a free press,
 freedom of worship and assembly, and other
fundamental rights may not be submitted to vote; they
~depend on the outcome of no elections.

- (West Vzrgznza State Bd. of Educ v Barnette (1943) 319 U.S. 624, 638

" quoted in In re Marrzage Cases supra 43 Cal.4th atp. 852. )’8’

The rlghts reeogmzed; as ‘-‘inalienable” by the Framers in4-1'8:49 3

and 1879 were so -designeted because it Wa_s gerierally believed as a matter. >

18 In this regard, one delegate to the 1849 Conventlon expressed his
understandmg of the compact: -
What says your bill of rights? It says in the first place that the ‘
people are soverelgns It then goes on to specify certain inalienable =
rights, and to provide that those rights shall not be infringed upon.
- The people agree, by adopting the Constitution, that so long as they
are members of the communlty, they will not infringe on those
spec1al rights; but they reserve control over all others not restricted
by-the Constitution.

A (Browne Rep. of Debates in Conventlon of Cal. on Formatlon of St. Constltutlon

(1850) p. 53 (remarks of Mr, Semple) RIN Exh. 15. )
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'pblitical philoséphy that a constitution is not the séurce of these rights.
- The rights “ant‘edate”. the constitution ‘as' i-nh'e'rent in 'human nature, and the
' c":onst'itutio‘n is the covenént by which Séc-iéty sec'u,resthose inherént |
. freedoms to itself. These rigﬁts' were not surrendered in the “_sociéﬂ
_qompact_.” (See Ex parte NéWman (1858) 9 Cal. 502, 507 (op'n.- of Terry,
1) [;‘Whé.n soéictieé are fdrfned, edch iﬁdividual surfénders certain rights, . '
and as'.an' equivlalent for that' surr‘enderi has_seic‘ured to hirﬁ the_ enj oymeﬁt of
, ‘cér_tairi othersvappcnaiﬁiné to h_i_s p.er‘s.o,nland propény; without the . |
v ,prOtecﬁoﬁ of which so‘(':ie'ty cannot exist.”]; see aléq zd at p 511 (opn, éf '
Burnefi:, 1) [“[T]he.r'e musf bg ceﬂéin in'herent and inal.ienable pights of
: human natufe that no g(').v'emment'c"anl' righffully téké:away.‘ ‘These'rights
~ are retaine.d. by the individual becaﬁsé tfxeir Surre_nder is nof required by the -
_ ’éQOd of thé 'Wlllole;j The just and legitimaté e:n‘dé of c_ivi'l.gover.n_ri.ae_nt can be
- practic,élly a'n‘d ‘efﬁci‘e’nltlyt acéorﬁpli‘shed whilst these rights are retained by
fhe indivi‘duai.-. Every p‘.erls‘o,n, Uﬁqn éntering intota'state éf society; only .
T'-'Sﬁrfe.nd.‘el.‘slso_ muéh of his individual rights aé-fﬁay be nece_:s$ary to secure
‘the 'Slllbsf‘[_aflti‘al‘ happinesé of the communlty Whéftéver is not necessary. to
attain thls end is reserved to himéelf.”] ; Ex parte Quarg (1906) 149 Cal.
79, 80 [f‘Under lour. form of ggvémment by Cdnstifutjoﬁs thé individual, -in I

. ~ becoming a member of organized society, uhléss the Constitution states i
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~ otherwise, surrenders only so much of these personal rights as may be
* considered essential to the just and reasonable exercise of the police power
in ﬁ,trtherariCe of the objects for which it exists [Citations]”]; cf.

Meachum v. Fano (1976) 427 Us. 215, 230 (dls opn of Stevens 1)

S [“[N]elther the Bill of nghts nor the laws of sovere1gn States create the

liberty Whlch the Due Process' Clause protect‘s_. The relevant eonstl_tutlonal
pr'ovisions»are .limitation's on"the povt/er oflthe sovereign .to itifrihge-on the
,.llberty of the citizen . | Of course, law is essentlal to the exerc1se and
enJoyment of 1nd1v1dual hberty ina complex s001ety But tt is not the
', rsource of llberty, and surely not the excluswe source”] chhm‘ond F. &P
FR Co 12 Czty of chhmond (Va 1926) 133 S E 800 803 [inherent rlghts
| of tl~fe, 11berty, and pursuit ofhapplness ‘existed before 'soctety was-
org‘anize(t and ate not surrenderedhy ehterihg into the otgani_zation”]..)
The protectlon. of these rlghts then, was one of the Very
purposes of the Constltutlon (See Cal Const Preamble [“We the People _
| ,of the State of Cahfornla grateful to Almlghty God for our freedom in .
order to secure and perpetuate its blessmgs do estabhsh thls

Const}tutlon.” (empha51s added)]; see, e.g., Budd V. ‘People (1892).143 U‘.S.. o

, 19. Professor Grodin describes this pr1nc1p1e as the corollary to the basic .
Lockean premise.as to the justification for government that is presently articulated

~in Article II, Section 1 of the Constitution. (See Grodin, T he California State
Constltutlon supra, p 65. ) :
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517,; 55() [“Men are endowed by their Creator With Certain unallenahle_
'_ rightsgj‘life, lihert’y, and the pursuit of happiness;’ and to ‘secure‘,’ ‘not_ grant
g AA orAcreate,‘ these' right_s-,' governments: are inStituted.”l .)A | |
| Whereas these lnalienah'_le rights :we_'renot e:;rpresslv declared . -

in the Original' United States Constitution (they were, of course, set out in

- _' the Declaratlon of Independence) the Framers of the Cahfom1a

| Constltutlon purposefully made them part of the state charter because they , )
understood that no s1m11ar safeguard agamst state government vvas |

) | 'avallable under the Bill of R1ghts More than a decade before the 1849

| Constltutlon Chlef J ustlce Marshall had made clear that cmzens must look
to thelr own ‘constltutlons for 11m1tat10ns on state governmental 1nva51on of
.‘property rlghts (Barron 2 Baltzmore supra, 32 U.S. (7 Pet.) 243 see

| ‘Grodm T he Calzfornia Supreme Court.and State Constitutional Rzghts -

. T he Early Years (2004) 31 Hastlngs Const L Q. 141 141- 143 see also

Van Cleave supra 21 Hastmgs Const L Q at pp 103 104 )

| Whlle Respondent does not suggest that the Framers |
contemplated that. llberty lnterests included a rlght to marry that extended to

- same-sex couples the scope of hberty 1nterests evolves over trme as
_determmed by the Supreme Court As Justlce Thurgood Marshall -

.observed,A“_“[ Jistory makes clear that constltutlonal pr1n01ples of equality,
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like constitutional principles of liberty; property, and due process, evolve
over time; what once Was a “rlatural’ > and ‘»‘self-eVident’»”ordering later

: comes to be seen as an artiﬁcial and invidious constraint oh human

‘ potent1a1 and freedom ”” (Czly of Cleburne, Tex. v. Cleburne szmg Center |

(1985) 473 U S. 432 467 (conc & dis. opn. of Marshall J.) (01tat10ns

L omltted) see also Perez V. Sharp (1948) 32 Cal 2d 711, 714. [““The due

process clause of the Fourteenth Amendment protects an area of personal
-" liberty not yet wholly delimited.””].) Certainly in 1849 or 1879, the
- Framers rvould -uot have consi'dered cont’raceptionv to be an aspect of
. .fundamentai‘liherty | But the Uﬁited :States 'Supreme Court came to that

' 'conclusmn in 1965 (Grzswold v, Connectzcuz‘ (1965) 381 U S, 749)

| The Unlted States Supreme Court recogmzed that the r1ght to B

marry is an aspect of fundamental llberty (See Meyer V. Nebmska (1923)
262U. S 390 349.) But as is evident from the dlssent in Perez supra and -
-from the rejection of the Court s de01s1on in that case by other state courts,
there wasno universal agreement that the fundamental right to marry
' extended to 1nterracral marrlages (See Perez 12 Sharp, supra 32 Cal. 2d at
p. 742 et seq. (dls opn. of Shenk 7. ) As thls Court had done in Perez the
. Court inlnre Marrzage C’ases held that the crv1l r1g_ht to marry 1s rlot a

. right limited by Nineteenth Century notions about the nature of that
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' 1nst1tut10n and the Court extended the rlght - asa liberty 1nterest - to
,1nclude same-sex couples (See Inre Marrzage Cases supra, 43 Cal. 4th at
pp 781-782; ) This hold1ng now dehneates the scope of the r1ght to marry

*" protected. by article I of the Cahforma Const1tut1on

| 2. - The Framers Did Not lee The
- Legislature The Power To Put A
_ ‘Group’s Right To EnJoy leerty To A
o Popular Vote ) :
l’he Fra‘mers (and the People in acloptiné the Constituti‘on)
mtended artlcle I, sectlon l to act asa check on leg1slat1ve excesses (See | 3

Van Cleave supra 21 Hastlngs Const L. Q at pp 99 101 ) G1ven that

_protecuve purpose the Framers (and the People) would not have
'-endowed a the Leglslature with the power to ehmmate a Jud101ally
recoghized fond_amental liberty ihterest through a constltutional 'amenclrnent '

g ‘.passed by populgr. vote - at,least not without a 'compelling reason' fordoing

so.2

20. For example ‘the right of a citizen to work at a lawful occupat1on
; _(Bautzsta v. Jones (1944) 25 Cal.2d 746, 749) or the right to contract (Ex parte
" Drexel (1905) 147 Cal. 763), or the right to dlspose of one’s property in a lawful
manner (Ex parte Quarg, supra, 149 Cal. at p. 80)

_ * . 21. The Legislature did not obtain the power to propose revisions to the

~  Constitution until 1962. Not presented by this case is the question whether the
Legislature could propose a revision to the Constitution without regard to the
limitations of article I, section'1. As noted, in1962, by amendment to the

- Constitution, the Legislature acquired a share in what was previously the
const1tut10nal convention’s exclusive power to propose const1tut10nal reV1310ns
(See now, Cal. Const art. XVIII, §§ 1, 2. )
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- Andifthe Framers did n.o't contemplate such broad le‘gislative
| poWe’rs.,:then they never would have intended tovsubject the rights of
» individuals or groups under article I to abrogation by popular vote-raising
the specter of Mills’s “tyranny of the maJ ority.” (John Stuart Mlll On
: "Lzberty (1 869) 6. )22’ ThlS Court stated in 1874: “Our government isa
representatlve repubhc, _not a 31mple democracy. Whenever it shall be
B transforrned into the ‘latter—as we are taught by the er(amples of history—the
tyranny ofa changeable maJ or1ty w1ll soon drlve honest men to seek refuge |
" " , beneath the despotlsm of a smgle ruler ”? (Ex parte Wall (1 874) 48 Cal.
. 279 314, overruled on other grounds in Ex parz‘e Beck (1912) 162 Cal
v701, 705 [re delegation of legislative powe_r].) And, in the same year, the
Unite_d St_ates Supreme _Court made this observation:
' It must be conceded that there are such rlghts in every |
~ free government beyond the control of the State. A
: . government which recognized no such rights, which -
% - held the lives, the liberty, and the property of its -
- citizens subject at all times to the absolute disposition -
and unlimited control of even the most democratic
~ depository of power, is after all but a despotism. Itis -
trueitis a despotism of the many, of the maj orlty, if

you choose to call it so, but it is none the less a
despotlsm It may. well be doubted if a man 1s to hold

22. Not only would such a proposmon arguably have been 1ncon51stent
with the idea of “inalienable” rights altogether, but it would seemingly have been
_ inconsistent with the belief that California’s c1trzens should not have to look to
federal judges and the United States Constrtutlon for protectlon of their
fundamental rights — and, of course, in 1849 such protection did not exist.

§s.
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all that he is accustomed to call his own, all in which
he has placed his happiness, and the security of which
s essential to that happiness, under the unlimited
. dominion of others, whether it is not wiser that this
~ power should be exer01sed by one man.than by many

' .(Cit'izens ’ Savingsf & Loan Assn. v. City of Topeka (1 874) 87 U.S. 655,
662.)

If the Legislature’s power to propose amendments did not

- "i"nclud_c the unliniited power-i.e. withqut'sufﬁcient justification in

f.urtherance of the public health, safety, or We]fare.—to,propose an -
amendment for the iaurpo.s)e of putting fundamental ri ghts to-a popular vote,
then the p'O"WCr. of initiative-amendment, reserved to the Peopie' in 191 1

, (éeé Cal. Cdnst.,‘ art. IV, §1), could likewise r'1"ot ha{fe 'encompasS¢d_ any

- : such power. The poi’nt of the iﬁitiatiVe power was to enable the People to
| czrcumvent the Leglslature (see Amador Valley, supra 22 Cal. 3d at Pp-
N 228 229) not to lnvest the voters with a power that the Leg1slature itself

did not pOSSEss. ,

'One could maintain that the initiative-amendment power does
_not éxtend to proposals abroga_ting fu‘ndamerital rights. Altematiﬁfely, one
could maintain that article I does not apply- to initiative-amendment

measures,} sugggsting that the 1911 amendment of article IV, section 1 (and |

as partialljrefotmulatéd. as present article XVIII, section 3) i_r'npli'edlyl
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.repealed article I, section 1. The Court need not adopt either of these -
alternatives: if the Court concludes that a material conflict exists between
the gua’rantees of article I; seCt-ion 1, and article XVHI, section 3, the Court
should harmonize the two con-stitution’al provisidns (See City and Countj}
of San Franczsco V. Counzy of San Mateo (1995) 10 Cal 4th 554, 563 [“In
' choosmg between alternatlve 1nterpretat10ns of constltutlonal prov1s1ons we

.are further._constr_alne'd by our duty to harmonize various eonstltutlonal
~ provisions . iy in order to avoid the implie_d repeal of one provision by :
. another. Implied repeals are disfavored.”] )2 - k
3 - The Court Can Harmonize The
Constitutional Guarantees Under
Article I With The Initiative-
‘Amendment Power By Evaluatmg
- Whether A Proposed Amendment
Abrogating Fundamental Rights
' Serves A Compelling Interest;
Proposition 8 Does Not Satlsfy Th1s
Test :
Even f‘inalienable” rights Were} understood by many‘ from the - |

early days of stateheod to be subj e_ct to restriction or abroga_tion_ When'th'e

| public good reduires (See, e.g., Ingram v. Colgan (1894) 106 Cal. 113,

‘ 23. Such harmonization would also give effect to the Framers’ intent,
“discussed above, that the Declaration of Rights serve as a source of citizen
protection that is independent of the Bill of Rights. (See also, Cal. Const., art. I, §
24 [“Rights guaranteed by this Constltutlon are not dependent on those guaranteed
by the Un1ted States Constitution. ”] ) :

g7 -
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N | -.122-12'3 .”[‘“Any law which goés: beyond that bfinciple, which undertakes to-

| abolis;h l;ights;"the' éxercise of which does not ihvol?e an,infringemenf of

| the rights;of éthers, Qr"tc‘) limit the exercise of rightsv beyond what is

) necesséry to prox}ide for the public welfare and the z<.g4enera'11 s.e'_curity, cannot
be in’cluded in thé police poWer of 'fﬁe goVérnm‘eﬁfL it‘is a go?ernrnent |

. usurpation, and v'i'olate.s the pfinéiples of _ébs_traét j‘ustice_,v:és‘th:ey' have been
déveidpéd {mdeifdur fephbliéan insfitution§.~”’ :(ci'c:ations lofnittedj]; Ex "

" parie Whitwell (1 -89-3) 19_8. Ca}l. 73,79 [“If,.t.hei‘ef(;)re, a ététgte purpoftjng to.. |

- ﬁavg: beép épacted- to protect th'é publié ‘héalth,v the publi'é morals, or the. |
public Safety has no fe.al ersubst__antieil rc-:lati.(_)nl_t‘o thbs’é'obj .ec;ts'.,for isa
palpaﬁle invasion of :‘rights éebﬁréd.by the fundamental law, it:is'thevd'u“ty o.f ,
the'courts to so édjuag¢, and thereby gi\.'f}e e’ffect to the (,;oinstitﬁtion.”.f
(Citéti(;n_pmiued)]; Ex parte Neﬁn&an (1858) 9 Cal. 502, 527 (cii_s. oprj. bf -
‘ Fie,ld, J ) [;‘Men };av_e an inalienable right of vpu‘r}é_uin.g and obtaiping 's:afetyl

| and haﬁpinéss, bﬁtvsubj epf to such restrictions as the public gbod'r'nay

. .rléquiré."’]; sg:é also Cal. Const. Art 2, §}1. [“Aﬁ ’p_olitiéél powef is iﬁhérent. .

" in‘the ﬁ’ebple. deernmént is(institute.c‘l for the,i;protecé“tion, sécﬁrity, .’an}d y
bénéﬁt, énd théy‘have the‘right to alter or refprrrf it when‘ the pdblic géod

. may require” (emphasis added)].) -
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If the initiative process were to encompass the unllmited
.poWer to abrogate fundamental rights articl'e I, sectionl Would be stripned
of all meaning. (Cf,, lelzngs v. Hall (1857) 7 Cal 1, 17 (conc. opn: of -
| Burnett J.) [“[F]or the Constltutlon to declare aright 1nal1enable and at the
- same time leave the Legislature unlimited power over it, would be a |
| '-'contradiCtion in terrhs:,ﬂan 'idle provision, provlng thata ConStitution was a-
| | "r'nere parchrn-ent barrier,.'insufﬁ.cient to protect the'citizen, deluSive and -
.'visi_onary, and the practical result of Whioh Would be to destroy, not .'
| .' conserye; the rightsit vainly presumed to protect.;’].) :
| .The Court should give‘ expression to the guarantees secured
.by art1cle I sectlon 1 hy evaluatmg Whether the proposed 1n1t1at1ve-
amendment suffrc1ently furthers the pubhc health safety, or Welfare Mere '
, nraj orlty sur)port alone for the-measure doesnot sufﬁce (»See Cztzzens
| ‘- Savmgs & Loan Assn. v. City of Tt opeka supra 87 U S at p. 662 quoted
.:above see. also Trlbe American Constitutional Law (2d-ed.) 1311
. [“[A]ttempts to ground const1tut10nal rlghts of prrvacy or personhood in
' conventlonalmorallty ...are helpful but have 1nherently lrmlted power | '
- .For we are talking; neoe‘ssarily,labout rights of indii(iduals or gr'oups
against the larger comrnunity-, ‘and against the'rnaj ority — even.an_ .

‘overwhelming majority.— of the society as awhole. Subject to. the perils' of

g0
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antimaj oritarian judgrhent, courts — and all who 'tak.e.serio‘usly fheir
'cénstitutional oaths — must_ﬁltimateiy .deﬁn'e and defend rigﬁts against
goygrnfhgn_t in tg’rr‘ns _independent Qf ¢onsensus or »majority wil‘l;”(Itaiics in
original)_..]) |
| Where fundamentél '-rights and sﬁspect cléé‘Séﬁ ‘ar‘e .invol._ved,

“'sfriét s__crAUti.ny” analysis is appfobriﬁte in order 'thlat‘tlv.le pOWer of thé

: initiativ'e ma}}j be harmo_hized with _t_he “ina.li'enal?-lev’f g'u.ara'rzlte"es' qf értiole; I, -

| 'section' 1. | ‘In'this case, the Court has alré'ady conciﬁded that'the :
justiﬁcat‘ioné ad?ancéd to sﬁpport F'a'mily;.Cod:e 308.5 were insﬁfﬁcient to

o jv'us.t:ify d‘e‘n‘fal of th‘e‘ rlght to marry to samé_;sex couples. :(}n ré‘Marriage
 _ ) Cqs‘e's,,‘supra; 43 Cél;4th at pp;, 84"8-856;) .Givgn that the pré.poﬁents choée' .
sifnply io ¢-1§vate the .lan_guag’e of Family, Code secﬁoﬁ 308.5 into the
Constitution, 'an"d given tﬁaf the prdponents 6f,PfopoéitiQﬁ 8 'qdvénééd ;io e

| éompellin_g need in'fﬁrtherénce of pﬁblic health, 4sa.fe.ty_, or- wélfaré for - |
abrééaiting the fﬁnda_mental rights .o'f sarhe:: sex _cou;ﬂeé the ou.t.c'ém,e:shoﬁld '

| be no differé'ﬁ‘; here.. For thé féas_ons' érticul?téd in }n fe Mérriage Cases, |
i’roﬁo’sition 8 shc}uld be str'ilcker‘l as'.'ir'icc-)n.'s.isten‘;' vwvitlvx the guaréﬁfées of |
individual lib.erty 'sjaf_egUa.rded by article I, section 1 of the Constiftu;ti_on;
1/ o

/11
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Alternatively, if this Court finds the initiative constitutional,

* it should be nafrowly construed to uphold the marriéges'that took place

- prior to the enactment of the initiative. -

Dated: Decembér 19, 2008
Respectfully subrﬁiﬁed;

"EDMUND G. BROWN-JR.
Attorney: General of the State of

~ California ‘
JAMES M. HUMES

. Chief Deputy Attorney General

- MANUEL M. MEDERIOS

- State Solicitor General

DAVID S. CHANEY .- - o
Chief Assistant Attorney General.
'CHRISTOPHER E. KRUEGER
‘Senior Assistant Attorney General
KIMBERLY J. GRAHAM
Deputy A.ttorncy General

st ik g o b

Deputy Attorney General
Attorneys for Respondent
Edmund G. Brown Jr., in h1s ofﬁmal ;

capac1ty
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| v
~ CONCLUSION
. The use of the ipitiati\./e pdwer t;) také away:a Ale‘g.'al'.righ't
' c{ceme’d_by this Cdﬁrt to be .fund\arr‘lentai and ffdm a group 'déﬁne,d.by a '
‘ . suspe;ct. c1ass_iﬁ(}:Aatior_1 is a rriatter of 'glirave‘ éorl_ce;rh. E}iistiné breceden;cs of“ .
thlsCourt do nét' supi)bft.ihe in’validétioﬁ (‘_Sf frépdsitioh 8 e'ithevr.a.ts a
‘ revigion of as a violation of the separation of pQwefs-. -I.—I:owegfe.r,
| '.'Prop'()sition 8 sflx(.)ul'd' be‘invalidate.d as Vidlétiné ‘the inali'\enabl'e right of -
| j»lib'el’tY‘found in jartiéle_‘I', -s.;_aclvtion 1of 01'1r' '_Cdr"lstit.ution. |
N |
I
/11
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R
1
i
//:/ R
11
e

N7

91



' Case3:09-cv-02292-VRW Document8-11  Filed05/28/09 P_agelOé of 112

' ‘CERTIFICATE OF COMPLIANCE |
CALIFORNIA RULES OF COURT, RULE 8.504 SUBDIVISION COR
I hereby certify ttrat' | | .
- Pursuant to Cahfomla Rules of Court, Rule 8. 504 subd1v1slon (d)
( l) in reliance upon the word count feature of the software used, I certlfy
that ANSWER BRIEF IN RESPONSE TO PETITION FOR |
»EXTRAORDINARY RELIEF filed on December 19,2008 used a 13 8
' vpomt Tlmes New Roman font and contains 20,190 words, 1nclud1ng :

' footnotes ‘

| Dated December 19,2008 w . M M R, @FX\',

MARK R. BECKINGTON
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DECLARATION‘OF SERVICE BY EACSIMILE AND MAIL
Case Name: Karen L. Strauss, et al. v. Mark D. }'I_o’rtonv," et al. |
©CaseNo: 168047 o |
I declare:
- I am employed in the Office of the Attorney General, which is the _ofﬁce of a member of the |

California State Bar_at which member’s direction this service is made. I am 18 years of age or
older and not a party to this matter; my business address is 1300 I Street, Suite 125, P.O. Box

.- 944255, Sacramento, CA 94244-2550. 1 am familiar with the business practice at the Office of

the Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice; correspondence placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States

. Postal Service that same day in the ordinary course of busmess My facsimile machine telephone-
number is (916) 324 8835. - :

s - On December 19,2008, Iserved the attached ANSWER BRIEF IN RESPONSE TO

PETITION FOR EXTRAORDINARY RELIEF by transmitting a-true copy by facs1m1le
~machine, pursuant to California Rules of Court, rule 2.306. The facsimile machine I used:
- complied with Rule 2.306, and no error was reported by the machine. Pursuant to rule - -
2.306(g)(4), I caused the machine to print a record of the transmission, a copy of which is
_ attached to this declaration. In addition, I placed a true copy théreof enclosed in a sealed
envelope with postage thereof fully prepaid, in the 1nternal mail system of the Office of the
~ Attorney General, addressed as follows o

-PLEASE SEE THE ATTACHED SERVICE LIST
S | declare under penalty of perjury under the laws of the State of California the foregomg is true

and correct and that this declaration was executed on December 19, 2008 at Sacramento,
Callforma :

Rowena A.R. Aquino
Declarant R

10462768.wpd
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San Francisco, CA 94102

(415) 392-6257 -
(415) 392-8442

Telephone:
Facsimile:
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| Ruth Borentein, Brad Jacklin, Dustin

Hergert, Eileen Ma, Suyapa Portillo,
Gerardo Marin, Jay Thomas, Sierra
North Celia Carter, Desmund Wu, J ames
Tolen, and Equality California:

Gregory D. Phillips

Jay Masa Fujitani

David Carter Dinielli

Michelle Taryn Friedland -
Lika Cynthia Miyake .
Mark R. Conrad

Munger, Tolles & Olson, LLP
355 S. Grand Ave., 35th Floor ‘
Los Angeles CA 90071 '

Telephone.
Facsimile:

(213) 683- 9100
(213) 687-3702

Reﬁresenting Petitioner Karen L. Strauss, |

Ruth Borentein, Brad Jacklin, Dustin
‘Hergert, Eileen Ma, Suyapa Portillo,
Gerardo Marin, Jay Thomas, Sierra

North, Celia Carter, Desmund Wu, James .

| Tolen, and Equallty Callfornla

Jon W Dav1dson
Jennifer C. Pizer
| F. Brian Chase
| Tara Borelli ,
- .| Lambda Legal Defense and Educatlon
| Fund, Inc.
3325 Wilshire Blvd., Suite 1300
Los Angeles, CA 90010 =~

Telephone:  (213) 382-7600

-| Facsimile:-

Represént‘ing Petitioner Karen L. Stfauss,» A
Ruth Borentein, Brad Jacklin, Dustin
Hergert, Eileen Ma, Suyapa Portillo,

‘Gerardo Marln, Jay Thomas, Sierra

North, Celia Carter, Desmund Wu, James

| Tolen, and Equality California:

Alan L. Schlosser
Elizabeth O. Gill-

"ACLU Foundatlon of Northem Callforma
| 39 Drumm Street  ° :
San Francisco, CA 94111

- (415)621-2493
(415) 255-8437
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Facsimile: (213) 351-6050
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Representing Petitioner Karen L. Strauss,”
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Hergert, Eileen Ma, Suyapa Portillo,
Gerardo Marin, Jay Thomas, Sierra
‘North, Celia Carter, Desmund Wu, James
Tolen, and Equality California: )

Mark Rosenbaum
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Lori Rifkin

ACLU Foundation of Southern Callforma ‘

11313 W. 8th Street
Los Angeles, CA 90017 -

(213) 977-9500
(213) 250-3919

| Telephone:
Facsimile:

. :.Telephone:

- Representing Petitioner Karen L. Strauss,

Ruth Borentein, Brad Jacklin, Dustin
Hergert, Eileen Ma, Suyapa Portillo,
Gerardo Marin, Jay Thomas, Sierra

i North, Celia Carter, Desmund Wu, J ames

Tolen, and Equallty California;

John David Blair Loy
ACLU Foundation of San Diego and
Imperial Counties

450 B Street Suite 1420
San Dlego CA 92101

(619) 232-2121 .

Facsimile: (619) 232- -0036
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Ruth Borentein, Brad Jacklm, Dustin - _
Hergert, Eileen Ma, Suyapa Portillo, i
Gerardo Marin, Jay Thomas, Sierra

North, Celiai Carter, Desmund Wu, James __

.| Tolen, and Equality California: -

‘David C. Codell '
Law Office of David C. Codell
9200 Sunset Blvd.; Penthouse Two
| Los Angeles, CA 90069

(310) 273-0306
~ (310)273-0307

| Telephone:
Facsimile:

‘Répresenting Petitioner Karen L. Strauss,

Ruth Borentein, Brad Jacklin, Dustin
Hergert, Eileen Ma, Suyapa Portillo,
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North, Celia Carter, Desmund Wu, James
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Stephen V., Bomse

- -{ Orrick, Herrington & Sutchffe LLP
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(415) 773-5700
(415) 773-5759

Telephone':_ |
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| Representing Intervenors Dennis .
Hollingsworth, Gail J. Knight, Martin F.

.| Gutierrez, Hak-Shing William Tam, Mark
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- 'Andrew P. Pugno

Law Offices of Andrew P. Pugno
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(916) 608-3065
(916) 608-3066

| Telephone:
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